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In This Issue 





Survey of Legal Profession Considers 
English Legal Aid Act 


\ bill is now pending before Parlia- 
ment to put into effect the recom- 
mendations of the famous Rushcliffe 
Report dealing with extension of 
legal assistance both in and out of 
court. The plan has aroused great 
the 
Heber 
Smith, of the Boston Bar, a member 


interest in England and in 


United States. Reginald 
of our Board of Editors, has made a 
study of the proposed English legis 
lation for the Survey of the Legal 
Profession, and this article is his 
report to the Survey on his findings. 
I 


so much misunderstanding has arisen 


is especially important because 
about the English Legal Assistance 
Bill. Mr. Smith points out that both 
the Conservative and Labour Parties 
have supported it, and that there 
is little basis for the charge that the 
plan will “socialize” the English Bar. 
Page 453.) 


Thomas F. Walker Proposes 
New Divorce Law 


In this challenging article, the au- 
thor makes no attempt to answer the 
question, Should divorce be granted 
at all? He is 


problem of making divorce decent 


concerned with the 
ind sensible. In his carefully rea- 
soned proposal, he suggests that the 
condition precedent to any divorce 
is separation, and that the reason for 
the separation should not be a sub 
ject for judicial inquiry. He would 
abolish the traditional grounds for 
divorce—adultery, desertion, cruelty, 
and the like—and grant divorce 
whenever a married couple had been 
separated for a specified period of 
time, regardless of the reason for the 
separation or the innocence or guilt 


of either husband or wife. (Page 457.) 
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The Natural Law Philosophy 

of the Founding Fathers 

The Dean of the Notre Dame Uni- 
versity College of Law has made a 
study of the writings of the Founding 
Fathers and of the philosophers who 
influenced their thinking. He finds 
that the Revolution of 1688 estab- 
lished the doctrine of parliamentary 
supremacy in England, and was re 
sisted by the colonists who adhered 
to the natural law doctrine of Brac- 
ton, Fortesque, and Coke and incor- 
porated their principles into the 
Constitution. His timely re-examina- 
tion of the philosophic basis of con- 
stitutionalism points up the need for 
a reawakening of 


interest in this 


subject during these times of un- 


certainty and confusion. (Page 461.) 


A Labor Lawyer Replies 

on the Right To Work 

In the February issue of the JOURNAL, 
George Rose wrote of the right to 
work, declaring that the right of the 
individual to his employment must 
be supreme over the “right” of the 
union to maintain security by use of 
the closed or union shop. Robert W. 
Gilbert replies to Mr. Rose, denying 
the validity of the latter’s assumption 
that there is a right to refrain from 
joining a union. Few subjects are 
more important or more controver- 
sial. Lawyers and laymen who read 
Mr. 
miss this presentation of the other 


Rose’s article cannot afford to 


side of the problem. (Page 465.) 


Progress of French Law 
Since the Liberation 


The the 
Allied Armies in the summer of 1944 


liberation of France by 
found French law in a disorganized 
condition. Legislation of the Vichy 
Government, which was not regarded 


as legitimate by the Provisional 


Government under Gen. Charles de 
Gaulle, was theoretically repealed, 
but in practice much of it was at 
once re-enacted to avoid disorder. 
A complete revision of the judiciary 
Mr. 


lines the procedure followed to re- 


was necessary. Alexander out- 
establish French justice as an efficient 


mechanism, and discusses some of 
the reforms instituted in French law. 


(Page 467.) 


Considerations of Aesthetics 
in Zoning Ordinances 


The reluctant to 
recognize that the aesthetic quality 
of land may have a value to which 


common law is 


a right of property may be attached. 
For this reason, it has long been said 
that zoning ordinances which pur- 
port to preserve aesthetic values are 
“not in the public welfare”, and 
hence are invalid, unless a more 
tangible value is also present. Paul 
Sayre examines recent cases on this 
that 


indirectly permitting zoning laws to 


point, and finds courts are 
protect aesthetic qualities by finding 
that public health or safety is in- 
where 
the 


hancement of value of property due 


volved in many ordinances 


the real consideration is en- 


to its aesthetic attributes (Page 471.) 


Is Balancing Community Interests 
Part of the Judicial Function? 


John Edward Thornton seizes upon 
a phrase used by Justice Douglas in 
a recent case as an example of the 
differences in judicial philosophy of 
the present members of the Supreme 
Court. Justice Douglas, he writes, 
believes that it is the duty of the 
Court to “balance the various com- 
munity interests” in considering the 
validity of local regulations, while 
Justice Jackson would restrict the 
Court to applying constitutional 
Mr. thinks 
that this disagreement lies at the 


limitations. Thornton 
heart of the dissension on the Court. 
He suggests that the only remedy 
lies in making future appointments 
to the Court that will gradually 
eliminate one faction or the other. 
(Page 473.) 
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ELIMINATE GUESSWORK 


Ask a Prudential representative to explain to you the 
use of the DOLLAR GUIDE in planning life insurance 
programs. 


This sound, efficient method of determining the right 
kind of protection in the right amount for each 
particular life situation eliminates guesswork. It will 
help your clients and yourself make the most productive 
use of dollars spent for life insurance. 


The Dollar Guide is today’s Guide to Professional 
Life Insurance Selling —and Buying 


THE PRUDENTIAL 
INSURANCE COMPANY OF AMERICA 


® @ mutual life insurance company 


HOME OFFICE, NEWARK, N. J. WESTERN HOME OFFICE, LOS ANGELES, CALIF. 
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You can get 
fiduciary bonds fast 
this Hartford way 


Phone your local Hartford representative, supply 
brief, simple data, and you can quickly get any 
needed form of Fiduciary Bond up to $5,000. 


This fast, simplified Hartford bonding procedure 
enables you to offer your clients all the advantages 
of corporate suretyship when named in any fiduciary 
capacity, with all red tape eliminated. There are no 
lengthy questionnaires for you to complete—nothing 
for clients to sign. 


Only information required are essentials such as 
the name, address, and amount of estate. 


Through this arrangement all obstacles to cor- 
porate suretyship for your bonding requirements are 
eliminated. Your clients can be spared the necessity 
of asking friends or relatives to become their bonds- 
men. There is no need for anyone to pledge his 
property and credit as surety, thereby assuming the 
risk of an unnecessary loss. Thus embarrassment 
and personal obligation are avoided and friendly 
relations protected. 


Certainly you will want to know all about this 
Fiduciary Bonding Plan. Ask your local Hartford 
Accident and Indemnity Company Agent, or your 
insurance broker for full details—he’ll gladly furnish 
them without obligation. (In over 5000 communities 
you can obtain the name and address of the nearest 
Hartford agent quickly by calling Western Union by 
number and asking for “Operator 25”). 


Remember that the Hartford is also prepared to 
write Fiduciary Bonds in any amount with the capac- 
ity and the facilities for so doing regardless of the 
size of the estate. 











STATE ADMINISTRATIVE LAW 


ESSAY CONTEST 
conducted by 


SECTION OF ADMINISTRATIVE LAW 
AMERICAN BAR ASSOCIATION 


ANNOUNCEMENT OF ADDITIONAL PRIZES 
AND REVISED CONTEST RULES 


1. ELIGIBILITY. Contest will be open = to members of 
American Bar Association in good standing, including new mem- 
bers elected prior to August 1, 1949 (except officers of the Section 
and members of its Council, Chairmen Contest Committee, and 
State Chairmen), who have paid their annual dues to the Associa- 
tion for the current fiscal year. 

2. SUBJECT. Each essayist should write about the Adminis- 
trative Law of the State in which he has been admitted to practice 
and practices law although reference to the laws of other States 
for purposes of comparison is permissible if subordinate to the 
central theme. For purposes | of this requirement, teaching of law 
will be considered “practice”. It will be left to the discretion of 
each essayist whether to review substantially all of the statute 
and case administrative law of his State or to select one or more 
important fields of that law for more extended analysis, sugges- 
tions and criticism. Extended discussion of a narrow field not of 
general interest should be avoided. All statements should be 
accompanied with citations to sources. 

3. CLOSING DATE. September 1, 1949—extended from De- 
cember 31, 1948. 

4. CASH PRIZES. A first prize of $1500 in cash will be 
awarded to the writer of the essay selected by the Board of 
Judges as the best. A second cash prize of $500 will also be 
awarded for the essay judged to be the second best. These prizes 
are hereinafter referred to as the ‘Section Prizes”. 

5. STATE PRIZES. As of this date, Committees in the States 
listed below will offer a separate State prize to contestants writing 
about the law of that State. However, essays eligible for the local 
prize and the “Section Prizes’’ will be independently judged and 
inquiries with respect to the rules and regulations relating to 
local contests should be addressed directly to the Chairmen of 
the various State Committees, as listed below. 

Arizona—Charles H. Woods, College of Law, University of Ari- 
zona, Tucson 

Arkansas—Joe C. Barrett, McAdams Trust Building, Jonesboro 
Colorado—AMilton J. Keegan, First National Bank Building, Denver 2 
Delaware—William Prickett, 404 itable Building, Wilmington 7 
Illinois—Benjamin Wham, 231 South LaSalle Street, Chicago 
Minnesota—Robert M. Bowen, Rand Tower, Minneapolis 
Nebraska—John E. Sidner, 134 South 12 Street, Lincoln 1 

ew Hampshire—Frank J. Sulloway, New Hampshire Savings 

Bank Bldg., Concord 

New ee meee C. Smith, The Prudential Insurance Com- 

of America, Newark 

New. York— Philip J. Wickser, 6 Buffalo Insurance Co.'s Bldg., 
uffalo 

Oregon—Nicholas Jau Y; — Equitable Building, Portland 4 

Pennsylvania—John C ve pw nny alnut Street, Harrisburg 

Texas—James Noel, Gulf Building, Houston 2 

Virginia—Thomas B. Gay, 1003 ectric Building, Richmond 12 

West Virginia—Hon. Frank C. Haymond, Supreme Court of Ap- 
peals, Charleston 

6. PUBLICATION AND COPYRIGHT. No essay will be ac- 
cepted if previously published. All rights and title to essays 
submitted must be deemed the property of the Section. Any copy- 
right to an essay must be assigned to the Section. 

7. MISCELLANEOUS RULES. Essays eligible for the ‘Section 
Prizes’ shall be submitted in triplicate, typewritten double space 
(footnotes or notes following the essay, however, may be single 
space) on one side of plain white paper, letter size az 11), 
and mailed as first-class matter without folding to MISS PATRICIA 
H. COLLINS, ASSISTANT SOLICITOR GENERAL'S OFFICE. DE- 
PARTMENT OF JUSTICE, WASHINGTON 25, D.C. The transmittal 
over? must be postmarked not later than midnight 

Each essayist who intends to submit a paper should 
promptly notify Miss Collins so that an up-to-date list of prospec- 
tive contestants can be maintained. 

Each essay must be restricted to four thousand words, includ- 
ing quoted matter. Citations in the text, footnotes or notes follow- 
ing the essay shall not be included in the computation of words, 
but excessive use of such material may be penalized by the 
jud of the Contest. The total number of words on each page 
of the text should be t on the bottom of the page of at least 
one copy. Clearness, brevity of expression and thoroughness of 
analysis will be taken into consideration. 

contestant may submit more than one essay but each will 
be judged on its own merits and not more than one prize will be 
awarded to a contestant. An essay may represent the joint effort 
of more than one writer provided each writer is an eligible 
contestant. 

There should be no mark identifying the writer on any page 
. the essay manuscript. Copies of the essay should be sent to 

Oe Se with a cover sheet identifying the writer and his 
address, the title of his essay. The en will then be as- 
signed a cana to be identified and by the Secretary, 
and will then = forwarded to the judges. After the winners have 
been of their entries will be certified and 
their identity saeaiel to the judges. 

ies concerning the Contest should be addressed to 

Omar Spencer, gooey Contest Committee, Yeon 

Building, Portland 4 , or to J. Tyson Stokes, be meme Co- 

_—— airman Contest Committee, 123 South Street, iadelphia 
9, Pennsylvania. 





W. JAMES MacINTOSH, Chairman 
Section of Administrative Law, 


American Bar Association 
March 1, 1949 
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| Please send me___copies of Pro-Rata Tax 
4 Book. | am enclosing check for $____ 
I signed. iemieasibaidiiadiieatiat nigs 


i] 
B Address 
a 








HOW MUCH IS YOUR TIME WORTH? If 
it’s worth $2.00 an hour, (and that’s probably 
about what you pay the man who sweeps the 
office) Pro-Rata Tax Book will pay for itself in 
one week! Here’s what it does for you: Pro- 
Rates any amount of real estate taxes, rents, in- 
surance, special assessments—from $.01 to 
$10,000.00 or more—in less than ten seconds. 
Pro-Rates them accurately, to within .001 of a 
cent! For eighteen months we have been adver 
tising “Pro-Rata Tax Book” as “The greatest 
improvement in real estate transfer since the 
deed.” Over 20,000 copies have been sold to 
real estate offices and lawyers; no one has dis 
agreed with us yet! Pro-Rata Tax Book costs 
you $2.50; saves you hours of figuring every 
month. If your business depends on time saved 
and accuracy, fill out the form above, and send 
your check for $2.50 for each copy needed. 
5 copies—-$10.00—For special distributor prices 
on ten or more copies, write directly to us. 


PRO-RATA TAX BOOK PUBLISHERS 


P. O. Box #2 Fort Collins, Colorado 




















LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 


Due to popular demand 
our third reprinting of 
this pamphlet is now 
available. Price 50 cents. 


Copies may be secured 
AMERICAN BAR 
ASSOCIATION JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 











RECORDING. 
has many uses 
in MODERN LAW OFFICES 


Hundreds of attorneys report successful use of RECORDIO 
in many phases of legal work, such as recording interviews 
with clients and witnesses... recording courtroom testi- 
mony ...rehearsing pleas, speeches, briefs, petitions... 
recording meetings and conferences, etc. 


MAGNETIC TAPE RECORDER (shown DUAL-SPEED DISC RECORDER 
below) records from microphone (shown below) records from 
or radio connection. Full half-hour microphone or self-contained 
recording on one tape, which can AM-FM radio. Recordings can 
be re-used indefinitely. Weighs be made at two speeds: 78 or 
only 25 pounds. Auxiliary speaker, 33% RPM. Can be used as a 
for group listening in large audi- radio or a phonograph. Light, 
toriums, available as accessory. compact, easy to operate. 


s 





WRITE for further information. 


WILCOX-GAY CORPORATION 


CHARLOTTE, MICHIGAN 


Recordio 


T.M REG. U.S. PAT. OFF 











Since 1892 lawyers everywhere have been depending 
on the CT System for assistance in such matters as — 


® Organizing corporations in any or all states 
outside their own. 


®@ Filing amendments, certificates of merger or 
certificates of withdrawal in any or all states. 


® Handling all details of filing, recording or 
publishing—if required—in any or all states. 


There is a CT office within 
telephone distance or overnight mail. 


(OT SYSTEM | 


The Corporation TrastCompany 





S Corparation y stem 
and Associdied Companies 


4 4%. Mewt Street Servey City 2 15 Exchonge Place 
Attente 3 57 Forsyth Street, MW los Angeles 13 S10 S. Spring Street 
Bolnmore 2 10 Light Street Minneapolis | Second Avenve 3 
Boston 9 10 Post Office Squere Mew York 5 120 Broedwoy 
Beftele 2 5 Main Sweet Philodsiphic 123 S. Brood Street 
Checago 4 208 5. Le Salle Street Pittsburgh 22 535 Smithfield Sweet 
Cincinaoti 2 441 Vine Street = Portiond, Me. 3 57 Exchange Street 

Sen Froncisco 4 120 Montgomery Street 
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DOES YOUR QUESTION INVOLVE 


MORTGAGES? 








IF SO — Consult VOLUME 59 CORPUS JURIS SECUNDUM, just pub- 
lished. There you will find the latest and greatest treatise on the subject 


in existence. 


The entire volume, comprising over 1900 pages, is devoted exclu- 
sively to the title MORTGAGES. It constitutes a complete restatement 


of the law based on all reported cases. 


The 200-page index, containing more than 10,000 index lines, will 
make your search for the law and authorities on your question simplicity 


itself. 


1F YOU SEEK ALL THE LAW ON YOUR QUESTION 


SFE C.J. S. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, New York 
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The English Legal Assistance Plan: 


| by Reginald Heber Smith - of the Massachusetts Bar (Boston) 


mithnsstee 


litical scientists and governmental officials. 


® This important development in England has aroused widespread interest, and some 


concern, not only among lawyers but also among newspaper editors, columnists, po- 


Some publicity that has already appeared is misleading because the true history 
of the plan has not been remembered. Furthermore the plan, although its objective 


is simple and clear, is easy to misunderstand because in. England and America the 


same words have entirely different meanings. 


The Journal wants the record to be kept straight so that the significance of this 


English plan can be debated and considered on its merits instead of on prejudicial 


grounds. 


A preliminary report was published in our May, 1947, issue (33 A.B.A.J. 445). The 
following article, prepared as a part of the Survey of the Legal Profession, we con- 


sider to be an accurate and authoritative statement. 





® Parliament is about to enact legis- 
lation, based on the famous Rushcliffe 
Report, which will greatly extend le- 
gal assistance in court and out of 
court, not only to the puor but also 
to persons of moderate means in Eng- 
land, Wales and Scotiand. 
Headlines im American 
pers have called this “socialized law” 
and some writers have asserted that it 


newspa- 


presages socialization of the legal 
profession. 

It seems certain that this great un- 
dertaking will have a direct effect 
upon the development of our own 
legal institutions so that it is impor- 
tant to understand what the plan 
really is and also what it is not. 

In describing the plan I shall try 
to stick to the fundamentals and to 
leave out aspects that are peculiar to 
the English organization of courts 
and of the Bar. Also, I shall en- 


deavor to translate the plan from its 
English terminology into American 
terms or analogies, because anyone 
studying the subject quickly finds 
that it is altogether too easy to draw 
false inferences and to become com- 
pletely misled. For example, the 
basic phrase “legal aid’’ means one 
thing in England and something 
quite different in the United States. 
And what lawyers in America receive 
for their services we call “fees”; in 
England what the solicitor receives 
for services is part of his “costs”. 
Whenever the context requires the 
use of words whose meaning to us 
differs from their meaning in Eng- 
land, I will insert a definition. 
Those who wish the complete de- 
tails will find them in most conveni- 
ent form in “Lecture on the Legal 
Aid and Advice Scheme” delivered 
before approximately 1000 London 










































Its Significance for American Legal Institutions 


solicitors by Thomas G. Lund, Secre- 
tary of the Law Society, on Decem- 
ber 8, 1948, which fortunately has 
been reprinted in the March, 1949, 
issue of The Record of The Associa- 
tion of the Bar of the City of New 
York (Volume 4, Number 3, page 
77). “The Legal Aid and Advice Bill 
| Bill 22]”" and “Summary of the Pro- 
posed New Service” have been print- 
ed by His Majesty's Stationery Of- 
fice in London and the latter has 
been reprinted in the December, 
1948, issue of Brief Case (Volume VI, 
Number 10, page 82) published by 
National Association of Legal Aid 
Organizations. My own study of these 
documents left me with a number of 
practical questions unresolved and 
so I have had a considerable corre- 
spondence with Mr. Lund to whom 
I wish to acknowledge my great in- 
debtedness. 


Editors’ Note: This article is a report prepared for 
the Survey of the Legal Profession. 

The Survey is securing much of its material by 
asking competent persons to write reports in con- 
nection with various parts and aspects of the whole 
study. 

As reports in some fields of the Survey will require 
two years or more, the Survey Council has decided 
not to withhold all reports until the very last 
has been received but to release reports seriatim 
for publication in legal periodicals, law reviews, 
magazines and other media. 

Thus the information contained in Survey reports 
will be given more promptly to the Bar and to the 
public. Such publication will also afford oppor- 
tunity for criticisms, corrections and suggestions. 

When this Survey has been completed, the 
Council plans to issue a final comprehensive report 
containing its findings, conclusions and recom- 
mendations. 
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The English Legal Assistance Plan 


1. ORIGIN OF THE PLAN. 


Everything that follows will be 
seen in much truer perspective if we 
keep firmly in mind the real origins 
of the plan. 


Because the present government of 
England is a Labour Government 
which has socialized the railroads, 
coal mines and other basic indus- 
tries, it has been assumed in the 
United States that the Legal Aid and 
Advice Scheme is another step and 
a vital step by the Labour Govern- 
ment towards complete socialism. 

The facts are quite the contrary. 
As S. C. T. Littlewood, Chairman of 
the Legal Aid Committee of the 
Council of the Law Society and a 
member of the Rushcliffe Commit- 
tee, has stated: 

That Scheme in the first place was 
prepared entirely by Mr. Lund. It was 
his own idea and he did it unaided. 
The Committee of the Council of 
course went through it. The Rushcliffe 
Committee . . . adopted almost com- 
pletely the Scheme put forward by 
the Law Society. 

If, in America, the executive sec- 
retary of a state bar association draft- 
ed such a plan, had it approved by 
the Association’s Legal Aid Commit- 
tee and then by the Association which 
in turn submitted it to a committee 
of its state legislature, we would not 
talk of “socialization” at all. We 
should simply think that an alert 
bar association was trying to do its 
full duty. 

2. CAUSE OF THE PLAN. 

The impeliing force behind the 
plan was that, for reasons which have 
never been clear to us, legal aid in 
England had lagged far behind its 
development in the United States. 
This statement is fully supported by 
Robert Egerton, the head of the larg- 
est Free Legal Advice Centre in Lon- 
don, in his book Legal Aid, pub- 
lished in 1947. 

The situation was so bad that 
Gurney Champion proposed in his 
Justice and the Poor in England that 
Parliament repeal the fortieth para- 
graph of Magna Charta—“to no man 
will we deny, sell or delay right or 
justice’’. 


World War II brought matters to 
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a crisis. Professor A. L. Goodhart of 
Oxford has stated: 

It was the Army which first realized 
that it was necessary to furnish free 
legal advice to the soldiers if their mo- 
rale was not to be affected; it has 
taken this war to bring the lesson 
home to those in authority. 

In a literal sense German bombs 
made a powerful contribution. Be- 
fore the war, the largest Legal Advice 
Centre in London was open only one 
evening a week. Advice was given 
and that The 
received no compensation; they ren- 


was all. solicitors 
dered this public service after a full 
day’s work in their own offices. There 
were no stenographers; hence no let- 
ters were written. There were no ne- 
gotiations with opposing parties; and 
so disputes that could have been ad- 
justed were not settled. 

“At the outbreak of war, when all 
evening activities stopped,” points 
out the Rushcliffe Report, “the cen- 
tre tried the experiment of opening 
for a short period during the day, 
and from this has sprung the inter- 
esting development of a whole-time 
Poor Man’s Lawyer centre staffed 
mainly by full-time solicitors who 
small salaries and where 
whole-time typing and clerical assist- 
ants are also employed. This has fa- 
cilitated an increase in letter-writing 
and has made it possible for the cen- 


receive 


tre to do much 
negotiation.” 

The dates of the Rushcliffe Report 
themselves reflect the determination 
with which England, once aroused, 
faced its legal aid problem. The Com- 
mittee was appointed in May, 1944, 
at the time of the Normandy inva- 
sion; it filed its report in Parliament 
in May, 1945, when Germany was 
capitulating. 

It may also be noted that the elec- 
tion which brought the Labour Gov- 


more by way of 


ernment into power was held on 
July 5, 1945. The Conservative Party 
as well as the Labour Party has sup- 
ported the legal aid proposals. 
These things are not said in order 
to detract anything from the credit 


to which the Labour Government is 
fully entitled. During this period of 
austerity it has had the courage to 
stand by the Rushcliffe Report which 


may place a burden of eight million 
dollars a year on the British Treas- 
ury. 

I have recited these facts so that 
when we consider the significance 
of the English plan for our own in- 
stitutions we shall not fight a sham 
battle about ideologies but will ex- 
amine the English plan with the full 
and unbiased respect to which it is 
entitled on its merits. 

3. PRINCIPLES UNDERLYING THE ENG- 

LISH PLAN. 

The English Plan rests on five ba- 
sic principles. 

1. No person ought to be deprived 
of legal advice or, if necessary, legal 
representation before any court in the 
country by reason only of lack of 
means. 

This principle comes from Magna 
Charta. It has been embodied in 
American law. It is approved by our 
bar associations. Very similar words 
will be found in the constitutions of 
our Legal Aid Societies. 

2. Those who can afford to pay 
nothing should receive their legal aid 
free, but those who can afford to con- 
tribute something towards their own 
costs should contribute what they can 
afford. 

The first half of this sentence ac- 
cords with American ideas about le- 
gal aid. The second half of the sen- 
tence is common sense; in the United 
States we are just beginning to deal 
with the problem of those who can 
pay something by our experiments 
with lawyer reference plans and bat 
association discussions about 
cost legal service bureaus”. 


“low- 


3. The legal services to be provided 
should be provided by the legal pro- 
fession, who should receive fair and 
reasonable remuneration for their 
services. 

There can be no quarrel with that 
statement. It is not a platitude be- 
cause it states a principle which, if 
adhered to, will stop the muddy 
minded thinking which has caused 
endless trouble in the proper devel- 
opment of legal aid work. 

It is a lawyer’s professional obliga- 
tion to serve needy clients free of 
charge as much as he can. But it is 
impossible for a lawyer to serve too 
many clients without charge because 
he will go bankrupt. 
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4. The administration of the Scheme 
should not be by a Department of 
State or a local authority but should 
be by the profession itself, acting 
through the Law Society and respon- 
sible to the Lord Chancellor as head 
of the legal profession. 

[his is a doctrine we profoundly 
believe in. As the philosophy of legal 
aid has developed in the United 
States, it has steadily become clearer 
that the responsibility for the con- 
duct of legal aid is a professional re- 
sponsibility of the Bar and that it 
can best be performed by the organ- 
ized Bar. That is why the American 
Bar Association has now, and for 
nearly a generation has maintained, 
a Standing Committee on Legal Aid 
Work. 

5. In so far as it is not found from 
other sources, the cost should be borne 
by the State. 

Here the English plan is being 
logical. If the cost of adhering to 
Principle No, 3 exceeds the receipts 
that can be expected under Principle 
No. 2, then the difference must be 
defrayed by public funds. 

But at this point some readers may 
say to themselves: “At last the cat is 
out of the bag. This is socialization!” 

Since that word has acquired con- 
notations and overtones in the United 
States which arouse strong emo- 
tional reactions let us deal with it at 
once. 

1. Does THE ENGLISH PLAN INVOLVE 

SOCIALIZATION? 


The verb “socialize” unhappily is 
an ambiguous word. Webster’s Dic- 
tionary uses as definitions “to adapt 
to social needs or uses” (which most 
honest citizens approve of) and “to 
render socialistic; to regulate by the 
theories or practices of socialism” 
(which most of the same people vio- 
lently disapprove of). 

I believe the picture which “so- 
cialization of the profession” brings 
into the minds of American lawyers 
is substantially as follows. The Gov- 
ernment opens a bureau or a chain of 
bureaus. The staffs of the bureaus 
consist of lawyers on salary. The law- 
yers are political appointees. Persons 
needing legal aid go to the offices of 
the bureaus. Gradually the rules as 
to eligibility for free assistance are 


expanded, for political reasons, until 
finally the private practitioner is 
crowded to the wall. 

Undeniably this raises a serious 
question. And truth compels the ad- 
mission that the analogies that come 
readily to mind are mostly mislead- 
ing. To subsidize the medical pro- 
fession may or may not be a wise 
thing; but to subsidize the legal pro- 
fession involves something entirely 
different. The enemy of the doctor’s 
patient is disease, but the enemy of 
the lawyer’s client may be the gov- 
ernment itself. This is so because 
government can become the worst 
tyrant of all and also because, as gov- 
ernmental services are expanded, the 
citizen has more disputes with gov- 
ernment. The true analogy would 
exist if the doctor’s subsidies came 
from the microbes. 

The fear is that if the Government 
becomes paymaster of the lawyers it 
will soon become master of the law- 
yers. 

The real question, under the Eng- 
lish plan, is whether the interposition 
of a strong, independent agency be- 
tween the Government and the law- 
yer eliminates the danger, for prac- 
tical purposes. 


The solicitor does not work in a 
government office; he remains in his 
own office. He need not seek ap- 
pointment by a governmental official; 
he can volunteer for service or not. 
He is not paid a salary; he receives 
his fees (called “costs”) in accord- 
ance with law. He is amenable to dis- 
cipline not by government but by 
the Law Society. His obligation to a 
client under the plan is exactly the 
same as to any client in his private 
practice. 


This plan should prove sound be- 
cause the Law Society is strong and 
independent. It is master in its own 
house having control over admissions 
and over discipline. It is all-inclusive. 
The complete independence of both 
branches of the legal profession in 
England is supported by long tradi- 
tion which contrasts sharply with the 
comparative weakness of most of the 
bar associations in the United States. 
An analysis of the historical causes for 
this divergence would lead us too far 
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astray; but it should be noted that 
the recent development of all-inclu- 
sive, state-wide bar associations puts 
us back on the main road and offers 
great promise. 

In the United States our institu- 
tions for giving legal assistance to the 
poor have, in the main, grown up as 
private philanthrophies, sponsored 
by lawyers or by bar associations. 

Yet, at the same time, there are 
many instances where public funds 
have been relied on and, so far as I 
am aware, no one has claimed that 
legal aid, by receiving public financial 
assistance, had become socialistic. 

All public defenders are paid out 
of public treasuries. The Legal Aid 
Society of Rhode Island receives an 
annual appropriation from the state 
legislature. The Buffalo Legal Aid 
Society receives substantial aid from 
the city and county. Several legal aid 
offices are given rent-free space in 
public buildings. 
Under the laws of Connecticut 
there is a public. defender in every 
county who is paid out of the county 
treasury. The larger cities are au- 
thorized to establish legal aid bu- 
reaus at municipal expense, which 
New Haven, Hartford and Bridge- 
port have done. 

Che nearest analogy to the English 
plan to be found in our country is a 
statute in the State of Washington 
under which the legislature may ap- 
propriate public funds to the Wash- 
ington State Bar to be disbursed by 
it for legal aid work. This has never 
been put into effect. 

These indicate that 
the English plan is not revolutionary 
and that to condemn it as “social- 
istic” and utterly alien to American 
ways is simply to confuse and deceive 
ourselves. 

The two features that make the 
English plan have especial signifi- 
cance for us are these: 


illustrations 


First, it is a nationwide plan de- 
signed to give complete coverage. 

Second, it is the first great effort to 
extend the principles of legal aid to 
persons who are not “poor,” but who 
are persons of moderate means able 
to pay something for legal services. 
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The English Legal Assistance Plan 


5. BROAD OUTLINE OF THE PLAN. 

The English plan is aimed pri- 
marily at providing assistance in 
civil cases. 

For some time England has en- 
joyed a good public defender system 
supported by the public treasury, It 
is not generally realized in this coun- 
try that the traitor “Lord Haw-Haw”, 
being penniless, was represented and 
stoutly protected in all his legal 
rights, from arraignment through 
trial and the final appeal in the 
House of Lords, by solicitors and 
barristers paid out of public funds 
under the English Poor Prisoners De- 
fense Act of 1930; in other words by 
lawyers who, in America, are called 
public defenders. 

England has had a poor persons’ 
procedure (roughly analogous to our 
in forma pauperis procedure), but it 
was limited to cases in the Supreme 
Court and the test of poverty became 
too strict. It made no provision for 
general legal advice and consulta- 
tion which is by far the larger part 
of the need for legal services which 
most people have throughout their 
lives. 

The new plan extends legal aid to 
persons having cases in all courts in 
the country. This does not include 
administrative tribunals at the pres- 
ent time. 

The extension of this plan to the 
county courts is of the greatest im- 
portance because most of the cases of 
the average citizen are heard there 
and, further, because solicitors are 
entitled to try cases in the county 
courts. 

The English plan falls into two 
major parts which will be confusing 
to American lawyers unless we fix 
the English terminology firmly in 
mind. 

With us “legal aid’ means assist- 
ance to poor persons in court or out 
of court and of course includes ad- 
vice. In England “legal aid” means 
assistance in litigation and negotia- 
tion but not advice and it includes 
assistance not merely to the poor but 
also to persons of moderate means. 

The giving of advice is called in 
the English plan simply “Advice”’. It 
does not include letter-writing or 
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any negotiating with opposing parties 
or counsel. In England the office giv- 
ing advice has commonly been called 
“Poor Man’s Lawyer”. 

As “legal aid” in the English stat- 
utes excludes all advice but includes 
negotiation, settlements, letter-writ- 
ing, all preliminary steps in litigation 
and the litigation itself, I will use the 
term “legal assistance”’. 

In contradistinction to 
assistance,” 


“legal 
the word “advice” will 
refer purely to oral advice on legal 
matters and to no other part of the 
lawyer’s usual work for clients. 

(Parenthetically it must be noted 
that drawing wills, conveyances of 
property and probate work are not 
provided for under the English plan. 
The theory is that such cases involve 
property so that the clients need no 
special assistance.) 

To qualify for legal assistance (as 
thus defined) the applicant must 
have an income and a capital less 
than limits fixed by the statute; in 
other words, the applicant must pass 


“a “means test’. 


To qualiff for advice (as defined) 
the applicant need pass no “means 
test”. Whether the solicitor should 
serve him gratuitously or not is left 
to the sound discretion of the solic- 
itor himself. 


ASSISTANCE: THE MEANS 

Test: Irs ADMINISTRATION. 

In any plan of this sort the “means 
test” is always bound to be the most 
awkward feature. The legal aid 
societies in the United States have 
steadily had great difficulty defining 
in words just who is a “poor” person 


6. LEGAL 


and who is just above being “poor” 
in economic status. In actual prac- 
tice the problem virtually disappears; 
but in drafting a statute some defini- 
tions and classifications are inescap- 
able. 

This is the one part of the plan 
which the Law Society refused to 
administer. It believed that it would 
be “damned if we do and damned 
if we don’t”. If strict in interpreta- 
tion, the public might feel it was 
emasculating the plan; if liberal, the 
public might charge that the lawyers 
were trying to drag in all the business 
they could get. 


Hence the means test will be ad- 


National Assist- 
ance Board. The nearest analogies in 
the United States would be the Social 
Security Board or the state unemploy.- 
ment compensation commissions. 


ministered by the 


7. LEGAL AssISTANCE: —THE MEANs 

Test: Irs COVERAGE. 

It is extraordinarily difficult for 
us to translate the terms of the 
English statute into words and 
phrases that are perfectly clear to us. 
The critical 


income”. 


term is “disposable 
Very roughly that means 
net income after taxes, after a few 
specific deductions, and after certain 
family deductions. We are not 
quickly familiar with English tax 
rates but the fact is that they have 
far more effect on arriving at “dis- 
posable income” than we have been 
led to realize by much of what has 
been published in our country. 

For our purposes I believe that a 
few specific figures will give as com- 
plete a picture as we need. I will 
convert pounds into dollars at the 
simple ratio of 1 pound = $4.00. 

Persons may be eligible for the 
benefits of the plan if their gross 
income does not exceed about $3,000 
per annum. 

But persons are ineligible if thei: 
disposable income exceeds $1,680. 

It is estimated that of England's 
total population of 48,000,000 the 
benefits of the plan will be open to 
the members of 12,000,000 families. 
This one-quarter to one-half of the 
population certainly includes all the 
poor and with equal certainty it does 
not include all the middle class. It 
probably includes the lower one-half 
of the middle class or what in the 
United States we often refer to as 
“persons of moderate means”. 

I have tried to convert the English 
over-all figures into what their ap- 
proximate equivaients would be in 
the United States. Figures supplied 
by the Federal Reserve Board and 
the Department of Commerce indi- 
cate that in 1946 there were at least 
$0,000,000 men, women and children 
in “spending units” with gross in 
come of from $1,000 to $1,999. Under 
a family income of $2,000 is just 
(Continued on page 526) 
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Our Present Divorce Muddle: 


A Suggested Solution 


by Thomas F. Walker + of the Virginia Bar (Wytheville) 


® Mr. Walker's thesis is that divorce can and should be decent. He proposes to make 


it so by abolishing the conventional grounds for divorce, and substituting automatic 


divorce, regardless of the guilt or innocence of either party, after the couple has 


been separated for a specified period of time. 





® The solution to the divorce mud- 
dle can be found only in the answer 
to this question: Should divorce be 
allowed at all? This article does not 
undertake to answer that question. 
It does not undertake to say whether 
(until South Carolinians recently 
voted to amend their constitution) 
South Carolina was right or wrong. 
It does, however, contend (as an ex- 
ample) that New York is wrong. It 
has nothing to do with religion, as 
that is a personal and individual 
matter. 

If, however, divorce is in any case 
desirable, the purpose of this article 
is to show that it can be made logical 
and decent. The statutory period of 
desertion as grounds for an absolute 
divorce in Virginia is two years. This 
discussion will adopt that period in 
the consideration of divorce. 

Divorce can be made logical and 
decent by abolishing all grounds of 
divorce and substituting therefor in 
all instances, as the only condition 
requisite, a statutory period of two 
years’ separation with intent to 
abandon marital relations by one or 
both of the parties. From this it 
naturally follows that divorce from 
bed and board should be abolished. 
This is no device for making divorce 


easy. Neither is it a road block in 
the way of divorce. Present divorce 
laws are brutal and filthy. They also 
lend aid to impetuosity. Divorce, it 
seems, should be based on a general 
principle. Marriage is. Present di- 
vorce laws are based on specific in- 
stances of personal misconduct and 
the doctrine of comparative misbe- 
havior. Perhaps they exaggerate some 
instances and perhaps they ignore 
many others. But the fault is that 
they take away from the interested 
parties discretion, choice and right 
regarding grounds of divorce and 
place these things in a policy-making 
legislature. The specific grounds, or 
marital faults, recognized by the 
policy-makers are no better (or 
should one say worse?) than an equal 
number of indictments thrown at 
one another, before, during and after 
the suit or trial. They are sources or 
well-springs of emotion, not the 
foundations of general principles. 


Specific Grounds for Divorce 

Are Unnecessary 

Divorce, so far as specific grounds 
are concerned, should not, it is 
thought, be a matter of law at all. 
Specific acts cut across specific laws 
and could always be treated as speci- 





fic offenses. Specific grounds are arbi- 
trary: they completely ignore one 
general principle which includes all 
conduct. They suggest divorce as an 
expedient where only certain forms 
of conduct, disposition and character 
are involved. They leave out of con- 
sideration other forms of conduct, dis- 
position and character. Expedience, 
it seems, should therefore be replaced 
with principle. The best reason this 
writer has heard offered for divorce 
was that of a man in California re- 
cently reported in the press. Asked by 
the judge why he wanted a divorce, 
he complained simply and sincerely, 
“I just don’t like her”. Why he didn’t 
like her should not have concerned 
the judge. It should not have con- 
cerned the legislature. But under 
the law the judge was interested in 
nothing else. He had to like her, 
didn’t he? 

The press also on June 10, 1947, 
carried a story from Indiana, under 
the caption, “Divorce ruled out in 
‘Pot and Kettle’ case”. Three days of 
evidence disclosed that for twenty- 
three years the parties had struck 
each other frequently and stayed out 
late at night. (Not with each other 
it seems.) The judge remarked: 
“Counsel seem to have overlooked 
that the Indiana law provides that 
when both husband and wife are at 
fault there can be no divorce.” This 
merely meant that where either had 
adequate grounds neither had ade- 
quate grounds, and that the law was 
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determined to keep them in the pit 
together until one or the other was 
whipped. Both principals and the 
court seem to have overlooked the 
very simple fact that separation was 
necessary to keep them apart. Had 
they, been required to live apart for 
two years before entering court, 
there would have been no divorce 
or else a clean divorce without diff- 
culty or scandal. They would have 
hung up their gloves and quit fight- 
ing one way or the other. Now they 
must either fight on or separate any- 
how. And all society gets out of this 
is vindication of a rule of law—a rule 
in favor of perpetuity! 

Here the court was forced to over- 
look the material things: living ex- 
clusively together or exclusively 
living apart: marriage and separa- 
tion—not marriage and divorce. Di- 
vorce is not the opposite of living 
together. It is the opposite of the 
wedding. Separation is the opposite 
of marriage. And are these not the 
two general principles that command 
consideration? 

If marriage is a device to make liv- 
ing together respectable, shouldn't 
divorce be placed on the same pedes- 
tal for those who can’t live together 
respectably? Mismated couples 
should be granted divorce without 
grounds when a lapse of time shows 
by fair trial they are mismated. Why 
waste people’s lives? 


Law Should Make Divorce 

Secure and Decent 

Marriage is the result of the desire 
of people to live together continuous- 
ly and exclusively as husband and 
wife. The status is made secure and 
decent by the state. It would seem to 
follow that the only sound reason for 
divorce is the desire of people to stop 
living together continuously and ex- 
clusively as husband and wife; i.e., to 
escape an undesirable association by 
lawful separation. What material 
difference can it make whether it be 
voluntary and mutual, or involun- 
tary and a_ onesided desertion? 
Shouldn't it also be made secure and 
decent by law? The honest and en- 
during desire of one or both consorts 
should be sufficient grounds for 
separation. It can be obtained by 
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either at any time by the simple ex- 
pedient of desertion. For this the 
penalty is not death even in a mili- 
tary wedding. 

Twenty-seven years of law practice 
convince me, therefore, that the true 
ground of divorce should be the 
simple fact of separation, and that 
the cause of separation is immaterial. 
That should be a matter personal to 
the parties only, and not one to con- 
cern the members of a general as- 
sembly or a judge. And yet our whole 
divorce law is built upon the idea 
that the General Assembly has a 
right to say what shall justify separa- 
tion. Under our system of govern- 
ment, the State has denied the 
Church’s claim to have exclusive 
over divorce. The citizen 
should deny the State’s right to 
make the same claim, for people who 
can’t live together ought to live 
apart, and it is they only who need to 
know why. 

Knowing this to be true, the State 
readily admits that it can not make 
a man and his wife live together. And 


control 


the result is married separation: an 
absurdity. But, quite inconsistently, 
it undertakes to catalogue the few 
things for which a consort may law- 
fully absent himself, or for which a 
married couple may separate; while 
the real truth is that separation is 
the indispensable condition for di- 
vorce, and the specific act merely 
the proximate cause of the separa- 
tion. And this concerns neither the 
legislature nor the court so far as 
the fact of divorce is concerned. 
Rather should this matter concern 
the husband, the wife, the children, 
the physician, the psychiatrist, and 
those from whom they seek advice 
and Him to Whom they pray. 


Condition Precedent to Divorce 

Is Separation 

Most state legislatures, following the 
ancient precept of the Church, have 
listed adultery as a ground for di- 
vorce. Divorce is merely the formal 
recognition of adultery as cause for 
separation. For if the spouse fails to 
separate on account of it, there is no 
ground for divorce. The thing that 
matters is the separation and not the 
recognition or the adultery. The 


separation is the substance, the rec 
ognition is the shadow. Of course, 
with the recognition go certain rights 
and obligations. But both the rights 
and the obligations stem from the 
separation. In the same manner, re- 
ferring to marriage, the living togeth- 
er is the substance, the ceremony 
and the records are the recognition; 
but it is from the living together, 
not the ceremony and the records, 
that the rights and obligations come. 
Life, and that includes married life, 
is not a set of rules but an integra- 


tion of all conduct. The home, and } 


not the violation of a definite rule 
or the welfare of the state, is the 
theme of married life. It is enough 
to make violations of rules crimes— 
not grounds of relief—and leave dis- 
cretion in the husband and wife— 
not in the State. 

Jane Doe learns that her husband 
has committed adultery with Mary 
Roe. She has reason for separation, 
but she should not have ground for 
divorce. The fact of her separation 
should entitle her to divorce. But 
under the present law she has a 
ground for divorce. But she must 
prove it. And that’s where the odor 
arises. 

She can rush to a lawyer, file a 
bill of slander, drag her husband 
and Mary Roe through the mire 
and—perhaps—obtain a divorce. Hav- 
ing done so, she has merely received 
from the court a recognition of her 
right to a separation. Should it not 
have been Jane Doe, and not the 
members of the legislature, who de- 
cided whether she was entitled to a 
separation? But the legislature comes 
along and, professing some idea of 
what a woman can stand, proceeds 
to say that, for this, the court will 
recognize her right to a separation. 
But if this same John Doe desires to 
make Jane Doe’s life miserable by 
the use of silence, sarcasm, reproach, 
suspicion, insinuation or any other 
form of conduct, which is not listed 
in the catalogue as grounds for di- 
vorce, then Jane Doe can not have 
her separation from John Doe rec- 
ognized. She can have her separa- 
tion, but not its recognition. But a 
few years, (desertion if you will), 
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will entitle, not her, but her hus- 
band, to recognition of that same 
separation. Once again we see that 
separation is the essential and the 
reason for the separation nothing 
but the scandal. If people don’t 
want to live together, the law can’t 
make them. Even the law concedes 
that. And when you recognize this 
fundamental fact, you acknowledge 
that the grounds for divorce are but 
unhappy conflicts exposed to salaci- 
ous, prurient, curious, critical, puri- 
tanical and filthy minds for no good 
reason at all. The privacy, the good 
will and the holiness are snatched 
by divorce even from marriage itself. 


Divorce Would Not Be Easy 

Under This Plan 

Those who jump to the conclusion 
that this plan for making divorce 
respectable is but a device for mak- 
ing divorce easy, should take into 
consideration that under this plan 
the husband and wife would have to 
live apart for two years, say, before 
either could institute a divorce suit. 
During two years of waiting, Jane 
Doe might forgive John Doe of a 
good many acts of adultery, or come 
to doubt her own mind, and John 
Doe might become anxious to get his 
feet back under his wife’s dining- 
room table and his shoes under her 
bed. 

The waiting period would deter or 
destroy in the minds of many per- 
temporarily estranged, the 
desire to marry another person. 
Would it not deter divorce and con- 
duce reconciliation? 


sons, 


Under the present Virginia law 
the waiting period of four months 
comes after the divorce. This, it 
seems to me, is foolish. The decree 
should not be entered until the end 
of the appeal period. After people 
burn the bridge behind them they 
are not likely to turn back as if 
the gap were still bridged, with John 
at one end and Jane at the other, 
both realizing, “It was over some- 
thing that amounted to nothing.” 

Those who think that this plan to 
make divorce decent would make 
divorce hard are also wrong. It 
would place divorce on the only 





ground on which it can properly be- 
long, namely, the separation of peo- 
ple who cannot, will not, and should 
not have to, live together. All that 
should be required of either party 
would be adequate proof that they 
had not cohabited for twenty-four 
months, were intentionally sepa- 
rated, and did not intend to resume 
marital relations. Proof of the separa- 
tion for the statutory time alone 
should entitle either party to a di- 
vorce as a matter of right. 

Under the present law, the couple 
separates, or one deserts the other. 
We have a separation. The parties 
admit it and start into an exposure 
of the reasons for the separation. A 
filthy cat-fight of no value, but plenty 
of harm, results. By the use of 
falsehood and truth, insincerity and 
sincerity, dishonesty and honesty, 
concealment and exaggeration, the 
interference or help of the other, 
one manages to make out a case; or 
else they live apart for one or two 
years, as the case may be, and the 
divorce is granted by means of the 
same or similar devices, by means 
of the same sort of testimony, or 
perhaps almost none at all. Why 
not do directly what we do indirectly 
—and have it clean? 

Why should Jane Doe be required 
to prove that John Doe has engaged 
in conduct, which was the exclusive 
privilege of Richard Roe, to show 
why she left him? All either should 
have to prove is that she left him. 
Why should Mary Roe be scandal- 
ized and her children be humiliated 
and hurt by her affair? And why 
should Jane Doe be required to 
humiliate herself by telling of her 
broken pride? And this leaves out 
of the account what John says about 
Jane. Why all these indecent reasons 
for separation, when separation, after 
all, is the sine qua non of divorce? 


Court Should Continue 

To Control Case 

Naturally this brings up the ques- 
tions of children, their support, cus- 
tody, alimony and property rights. 
It may make one wonder whether 
or net John Doe can walk out on 
Jane and leave her and the children 
without money. In other words, one 


Our Present Divorce Muddle 





Thomas F. Walker is a lawyer practicing 
in Wytheville, Virginia. Born in Tennes- 
see, he was graduated from the Univer- 
sity of Virginia and received his legal 
education at Washington and Lee Uni- 
versity. He is an Episcopalian, and has 
had only “the usual quota” of divorce 


cases in his twenty-seven years of practice. 





may ask, “If legalistic causes for 
divorce are thrown out the window, 
will the court lose its control of the 
separation and divorce?” The an- 
swer to this question, if purely tech- 
nical, is that the court never had any 
control over the separation, and if it 
grants a divorce when the separation 
has occurred, it should, of course, be 
taken for granted that the court will 
not (on the merits of the case) lose 
its control of the problems presented 
by the breach; such as support and 
custody of children, alimony and 
property The courthouse 
doors would, of course, remain open 
for separate maintenance suits in- 
volving these matters. 

A deserted wife could immediately 
bring suit for alimony and support 
for her children without putting the 
question of separation and divorce 
in issue. In Virginia she could obtain 
a criminal warrant for the husband 
and make him provide for her and 
the children if they were destitute. 
The legislature might well be ex- 
pected to provide that the aggrieved 
party could bring the other into 
court by notice of motion, petition, 
suit or summons to show cause or 
any other appropriate process, and 


rights. 
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Our Present Divorce Muddle 


require him to give bond to provide 
for the innocent children—and for 
her too, if not too innocent! The 
hands of the legislature would not 
be tied in giving the courts control 
of these problems even if it did take 
its hands off the separation and di- 
Most people solve 
these problems by agreements, which 


vorce. would 
would be incorporated in the decrees. 
In all other cases the court could 
hear evidence ore tenus on all sub- 
jects for the sake of light on these 
perplexing questions without refer- 
ence to separation or divorce. The 
court could enter proper orders for 
the welfare of both parties and chil- 
dren. At the proper time, if the 
parties themselves were still sepa- 
rated and bent on divorce, the court 
could grant the divorce as a matter 
of right. It can’t be denied that 
people have enjoyed separation as a 
matter of right. No court has ever 
attempted to make a couple live to- 
gether. Why shouldn't divorce be 
placed on the same unconditional 
level? 


Law Can Provide for Support 

of Innocent Wife 

What difference does “reason’”’ make? 
No branch of government is compe- 
tent to select “just cause” for either 
a dissatisfied or an unsatisfied lover. 
How could a lawmaker know what 
was sufficient grounds for divorce? 
Only the consort knows when he has 
had enough. Even the present laws 
require separation as a condition 
precedent to divorce. One can’t keep 
his wife and leave her too. Isn’t this 
an implied acknowledgment that it 
is the separation and not the grounds 
that supports the divorce? Surely 
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legislatures and the courts, with the 
help of executives, can provide ade- 
quate methods to make an irrespon- 
sible or disloyal person support an 
innocent wife and children during 
a period of separation. 

If the institution of marriage—in 
spite of one’s past—is to make living 
together respectable, should not the 
institution of divorce make separa- 
tion respectable also in spite of one’s 
past? The present laws relating to 
grounds of divorce take decency and 
respectability out of separation and 
convert it into a slander match, often 
giving the decision to the biggest 
liar and the best actor, the best 
detective or the worst pretender. And 
the divorce scandal is a greater re- 
flection on marriage than on divorce, 

Separation is already ground for 
divorce in Arizona, Arkansas, District 
of Columbia, Kansas, Louisiana, 
Maryland, Minnesota, Nevada, New 
Hampshire, North Dakota, Rhode 
Island, Texas, Utah, Vermont, Wash- 
ington, Wisconsin and Wyoming, 
with a period varying from two to 
ten years. Desertion, which necessar- 
ily results in a separation, and is 
therefore the equivalent of separa- 
tion, is ground for divorce in every 
state in the Union, except New York, 
North Carolina and South Carolina. 

Cruelty, which can be twisted and 
manipulated into constructive deser- 
tion, with a degree of facility that 
varies with the chancellor’s attitude 
toward divorce, is ground for divorce 
in all the states, except New York, 
North Carolina, South Carolina and 
Virginia; and it is ground for divorce 
in Virginia where alleged and sus- 
tained as constructive desertion. 

When we consider these various 





grounds of divorce, all of which, ex. 
cept separation, are the legal equiv- 
alent of separation, or naturally 
result in separation, or require sep- 
aration as a prerequisite to bringing 
suit for divorce, had we not just as 
well make separation the sole right 
to divorce, and remove the indecency 
and brutality from marriage and 
divorce? 


Present divorce laws generally 
carry with them physical implica- 
tions: adultery, another woman; 


cruelty, a slap in the face; deser- 
tion, removal of the body from the 
scene of the crime. Divorce laws 
really should have some spiritual and 
mental implications. They ought to 
be concerned in some manner with 
happiness instead of misery. They 
should make separation suits friend- 
ly, not hostile. They should build up 
and not tear down, They should be 
based on right, not wrong. Why does 
separation have to be based on sin? 
It should be based on mutual wel- 
fare. Divorce, like partition, should 
not require a pedestal of unlawful 
conduct to stand on. It should be 
based on the lawful, not the unlaw- 
ful. It should denote the common 
good, not the common evil. Marriage 
concerns itself with happiness. Why 
shouldn't divorce? It is archaic to 
think that the sine qua non of sep- 
aration must always be sin. Why 
should divorce be forever smeared 
with corruption, fraud, filth, hatred 
and scandal? Marriage isn’t. Divorce 
shouldn't be. If they can’t live to- 
gether, let them separate within the 
law—not without it. With its blessing 
—not its curse. The right to separate 
should be of equal dignity with the 
right to marry. 
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The Founding Fathers and the Natural Law: 


A Study of the Source of Our Legal Institutions 


by Clarence Manion - 


®" Where did the Founding Fathers get the principles upon which they established 
our government? What was the source of their faith? The bedrock of their convic- 
tions? What was the political evolution of our Constitution? The legal philosophy 
of our Bill of Rights? The discussion of these questions by Dean Manion is timely for 
it is necessary now to make soundings and take bearings if the Ship of State is to 
continue on its true course. Whereas the Revolution of 1688 brought the doctrine of 
parliamentary sovereignty to England, the American colonists resisted that doctrine 
and adhered to the true natural law doctrine of constitutionalism which had come 
down from the Middle Ages through the writings of Bracton, Fortescue and Coke. 


Dean Manion shows that the principles on which Otis, Jefferson, Adams, Hamilton, 
Mason, Madison and Wilson relied are still the basic need of our day. 





® The term “natural law” has always 
had a great variety of meanings.’ In 
one or more of its many senses it is 
acknowledged by everybody. The 
procession of daylight and darkness 
through the four seasons of every 
year promulgates one kind of natural 
law, while the instinct of self-pre- 
servation in all living things tells of 
another kind. The most violent op- 
ponents of the natural law concept 
entertain, nevertheless, a healthy 
respect for the natural law of gravity 
and admit that for all practical pur- 
poses it is universal. 

There is no serious controversy 
about natural law until discussion 
reaches the point where the natural 
law becomes supernatural, the point, 
in other words, where natural law is 
described as the will of God per- 
ceived by His rational creatures. At 
this crucial point the fat of disagree- 
ment is definitely in the fire of un- 
quartered argument. 





It must be admitted therefore, that 
in one sense or another, all of the 
Founding Fathers of the American 
Republic believed in natural law. 
Did this belief stop with the “laws of 
nature” merely, or did it extend to 
an acknowledgment that natural law 
is a projection of the Eternal Law of 
God Himself? What was the natural 
law philosophy of the Founding 
Fathers, and to what extent did they 
write this philosophy into our Ameri- 
can constitutional system? 

Predominantly the Founding Fa- 
thers were lawyers, trained in and 
devoted to the common law. “So 
steeped were the eighteenth century 
colonial lawyers in Coke’s teachings 

. that the controversial literature 
of the era of the [American] Revolu- 
tion, if it is to be understood, must 
be read or interpreted by a common 
law lawyer. Indeed he must be a com- 
mon law lawyer of the nineteenth 
century type brought up to read and 






Dean of the University of Notre Dame College of Law 


reread Coke and Blackstone until he 
got the whole feeling and atmosphere 
of those who led resistance to the 
home government”.? In the same arti- 
cle Dean Pound reminds us that the 
common law was “a tradition and 
not a code”. In other words Coke’s 
Institutes ana Reports consist of par- 
ticulars processed reasonably from 
basic generalities taken from medie- 
Familiar to 
all American lawyers of the Revolu- 


val cases and customs. 


tionary period was Coke’s report of 
Calvin’s Case which goes directly to 
the point where the “natural law” 
controversy is now most heated and 
contentious: 


The Law of nature was before any 
judicial or municipal law [and] is 
immutable. The law of nature is that 
which God at the time of creation of 
the nature of man infused into his 
heart for his preservation and direc- 
tion; and this is the eternal law, the 
moral law, called also the law of na- 
ture. And by this law, written with the 
finger of God in the heart of man, 
were the people of God a long time 
governed before the law was written 
by Moses, who was the first reporter 
or writer of law in the world... . God 
and nature is one to all and therefore 
the law of God and nature is one to 
all. . . . This law of nature which in- 
deed is the eternal law of the Creator, 
infused into the heart of the creature 
at the time of his creation, was two 





1. Charles Grove Haines, The Revival of Natural 
law Concepts (1930) Part !. 

2. Roscoe Pound, ‘The Development of Consti- 
tutional Guarantees of Liberty’’', 20 Notre Dame 
Lawyer 183 (1945). 


June, 1949 * Vol. 35 46] 























































The Founding Fathers and the Natural Law 


thousand years before any laws writ- 
ten and before any judicial or mu- 
nicipal laws. And certain it is that 
before judicial or municipal laws were 
made, kings did decide cases according 
to natural equity and were not tied to 
any rule or formality of law.$ 
This is a fair digest of the theistic 
principle upon which all of our pre- 
Revolutionary legal education was 
based. The principle was even more 
compactly summarized by Coke him- 
self when he quoted Bracton to but- 
tress his historic argument with 
James I, “The King is under God 
and the Law”. Human government, 
in other words, is limited by the law 
of God. Coke properly regarded that 
maxim as controlling in his day just 
as Bracton had interpreted it to be 
controlling in the Middle Ages. This 
principle was the mainspring of what 
Coke welded into the common law 
of England. A learned and talented 
English lawyer has recently traced 
the fate of the principle as follows: 
In the constitutional struggles of 
the seventeenth century the books and 
arguments of Bracton and Fortescue 
were in the hands and on the lips of 
Sir Edward Coke and John Selden 
and all those who defended the old 
ideas of constitutional liberty against 
the new notion of divine right. But 
when after the Revolution of 1688, 
the divine right of Kings gave way to 
the divine right of Parliament, it was 
common lawyers again like Chief Jus- 
tice Holt and Sir William Blackstone 
who ventured to doubt the new 
orthodoxy. 


It was common lawyers, too, on 
this side of the ocean who did not 
doubt the new orthodoxy merely, 
but categorically challenged it on the 
authority of Calvin’s Case. To this 
end they used Blackstone to good 
effect and particularly the following: 


When the Supreme Being formed 
the universe and created matter out 
of nothing, he impressed certain prin- 
ciples upon that matter from which 
it can never depart and without which 
it would cease to be. . . . Man con- 
sidered as a creature must necessarily 
be subject to the laws of his Creator. 
... It is necessary that he should in all 
points conform to his Maker's will... . 
This will of his Maker is called the law 
of Nature. . . . This law of Nature 
being coeval with mankind and dic- 
tated by God Himself, is superior in 
obligation to any other; no human 
laws are of any validity if contrary to 
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this; and such of them as are valid 

derive all their force and all of their 

authority from this origin. . . . Hence 

it follows that the first and primary 

end of human laws is to maintain 

these absolute [God-given] rights of 

individuals.5 

But in spite of all this Blackstone 
admitted that “if the Parliament will 
positively enact a thing to be done 
which is unreasonable, I know of no 
power in the ordinary forms of the 
Constitution that is vested with the 
authority to control it’”’.® 

The juridical issue of the Ameri- 
can Revolution could not be more 
compactly stated. In Bonham’s Case, 
Coke had said: 

And it appears in our books, that in 
many cases, the common law will con- 
trol acts of Parliament, and sometimes 
adjudge them utterly void; for when 
an act of Parliament is against com- 
mon right and reason, or repugnant, 
or impossible to be performed, the 
common law will control it and ad- 
judge such an action to be void.7 


Early American Lawyers 

Believed in Natural Law 

rhis was in 1610, Coke died in 1634. 
In his exposition of the natural law- 
common law relationship, Blackstone 
appears to agree with his illustrious 
predecessor in all things except the 
“power” of Parliament effectively to 
override both natural law and com- 
mon law. Blackstone unquestiona- 
bly agreed that Parliament had no 
“right” to pass such a law. Something 
of the utmost importance to English 
law had obviously happened between 
the commentaries of Coke and Black- 
stone respectively, That occurrence 
was the English Revolution of 1688. 
Dean Pound says that “the Revolu- 
tion of 1688 made a profound change 
in the English Constitution. The 
seventeenth century polity as set 
forth in Coke’s doctrine, was the one 
we accepted at our Revolution and 
put into our constitutions. When 
these instruments declare themselves 
the ‘supreme law of the land’ they 
use the language of Magna Charta 
as interpreted by Coke, namely, that 
statutes could be scrutinized to look 
into the basis of their authority and 
if in conflict with fundamental law 
they must be disregarded. This doc- 
trine was as much a matter of course 





to the American lawyer of the early 
Revolution as the doctrine of the 
absolute binding force of an act of 
Parliament is to the English lawyer 
of today. American lawyers were 
taught to believe in a fundamental 
law which, after the [American] Rev- 
olution they found declared in writ- 
ten constitutions. After 1688 there 
was no fundamental law superior to 
Parliament.’’§ 

It is most unfortunate that the 
romantic and _ psychological  side- 
lights of the American Revolution 
have lured historians away from the 
logical and legal aspects of that 
epochal struggle. Taxes, parliamen- 
tary representation and finally the 
very independence of the United 
States itself were all incidental to the 
main and controlling legal issue, 
namely, the enforcement and im- 
plementation of a law “superior in 
obligation to any other .coeval 
with mankind and dictated by God 
Himself.” This controlling issue was 
made crystal clear by the Declaration 
of Independence but for some rea- 
son modern historians seem reluctant 
to take the great Declaration at its 
word, There is a subtle but unmis- 
takable effort to edit this document 
out of our jurisprudential system and 
to regard its categorical postulates 
as eccentric extravagances transposed 
on the spot from a variety of foreign 
philosophical dreamers in order to 
make a rallying cry for a rather des- 
perate American cause. The fact is 
that the Declaration is the best pos- 
sible condensation of the natural 
law-common law doctrines as they 
were developed and expounded in 
England and America for hundreds 
of years prior to the American Revo- 
lution. By pushing and pursuing the 
principle of parliamentary absolu- 
tism it was England and not Ameri- 
ca who abandoned the ancient 
traditions of English liberty. In 1776 
the British Government was insisting 
that “the law of the land” and “the 


3. Calvin's Case, 7 Co. 
392 (1608). 

4. An Anonymous King's Counsel, The Common 
Law of England (1948) 

5. 1 BI. Comm. 21, 31, 108 (Lewis’ ed. 1897) 

6. Ibid. 79. 

7. 8 Co. 118 (a) (1610). 

8. Pound, supra note 2. 
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immemorial rights of English sub- 
jects” were exclusively and precisely 
what the British Parliament from 
time to time declared them to be. 
[his claim for parliamentary absolu- 
tism was at variance with all the 
great traditions of the natural law 
and common law as recorded through 
the centuries from Bracton to Black- 
stone. By abandoning their ingrained 
concepts of the natural law, the 
colonists undoubtedly could have 
made a comfortable settlement of 
their tax and navigation difficulties 
with England, but they chose the 
alternatives so well and so logically 
described in the Declaration of In- 
dependence. 


Founding Fathers Did Not Invent 


New Theory of Law 
Che inference that the principles of 
the Declaration were extravagant 


improvisations is refuted by the testi- 
mony of the times. Nearly half a cen- 
after the Declarati6n was 
adopted, one Timothy Pickering 
wrote to John Adams calling atten- 
tion to the commonplace character of 
pronouncements contained in the 
great document and manifesting sur- 
prise at the acclaim and reverence 
accorded to it. Adams replied on 
August 6, 1822. He said: 

As you justly observe, there is not an 
idea in it but what had been hack- 
neyed in Congress for two years before. 
Indeed the essence of it is contained 
in a pamphlet voted and printed by 
the Town of Boston before the first 
Congress met, composed by James 
Otis. 

Pickering made Adams’ letter the 
subject of a speech delivered on the 
Fourth of July in the following year 
(1823) and Jefferson in turn paid 
his respects to Pickering in a letter 
to Madison dated August 30, 1823. 
\fter a preliminary correction of Mr. 
Adams’ recollection in certain par- 
ticulars, Jefferson wrote: 


tury 


. .. Pickering’s observations and Mr. 
Adams’ in addition, that it [the Dec- 
laration] contained no new ideas, that 
it is a commonplace compilation, its 
sentiments hackneyed in Congress for 
two years before, and its essence con- 
tained in Otis’ pamphlet may-all be 
true. Of that I am not to be the judge. 
Richard Henry Lee charged it as 





copied from Locke's treatise on gov- 
ernment. Otis’ pamphlet I never saw, 
and whether I had gathered my ideas 
from reading or reflection I do not 
know. I know only that I turned 
to aeither book nor pamphlet while 
writing it. J did not consider it as any 
part of my charge to invent new ideas 
altogether, and to offer no sentiment 
which had ever been expressed be- 
fore... 

... Timothy [Pickering] thinks... 
that the Declaration, as being a libel 
on the government of England, com- 
posed in times of passion, should now 
be buried in utter oblivion, to spare 
the feeling of our English friends and 
angloman fellow citizens. But it is 
not to wound them that we wish to 
keep it in mind: but to cherish the 
principles of the instrument in the 
bosoms of our own citizens. . . . In 
opposition, however, to Mr. Pickering, 
I pray God that these principles may 
be eternal. . . . [Italics supplied.]® 
Far from attempting to invent new 

theories and express them in the Dec- 
laration, it was Jefferson’s purpose, 
as he later wrote to Henry Lee, Jr.: 


Not to find out new principles or 
new arguments never before thought 
of, not merely to say things which had 
never been said before; but to place 
before mankind the common sense of 
the subject in terms so plain and firm 
as to command their assent and to 
justify ourselves in the independent 
stand we were compelled to take. 
Neither aiming at originality of prin- 
ciple or sentiment nor yet copied from 
any particular previous writing, it was 
intended to be an expression of the 
American mind. All its authority rests 
upon the harmonizing sentiments of 
the day.1° 


The authorship of the Declaration 
was in Jefferson's own estimation the 
first of the three highest achievements 
of his remarkable life. He was chosen 
for that high honor because of what 
Adams called Jefferson’s ‘felicity of 
expression”. To the best of his un- 
usual ability he was expected to 
mirror the prevailing American point 
of view, and, as we have seen, in 
Jefferson’s own judgment he did just 
that. In a very important sense it is 
misleading to attribute the philoso- 
phy of the Declaration to the writ- 
ings of John Locke, The latter fre- 
quently confuses a point that is 
vital to the American legal system; 
a point which all of the influen- 
tial American Revolutionary writers 


The Founding Fathers and the Natural Law 
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made with full clarity and force. For 
instance, Locke says: 
When any number of men have 

consented to make one community or 
they are thereby pres- 
ently incorporated and make one body 
politic wherein the majority have the 
right to conclude the rest.1! 


government 


Locke's Philosophy Inconsistent 

with Declaration of Independence 
Locke thus implies that once govern- 
ment is installed by the consent of 
the governed the rights of individuals 
and minorities are completely and 
absolutely subject to its directions. 
his doctrine is inconsistent with 
the natural law and natural rights 
philosophy of the Declaration of 
Independence. It is at variance with 
the essays, pamphlets and correspond- 
ence that circulated so freely in 
American Revolutionary times and 
thereafter. This theory was certainly 
not that of Thomas Jefferson. For in- 
stance on June 7, 1816, Jefferson 
wrote to Francis Gilmer that: 

Our legislators are not sufficiently 
apprised of the rightful limits of their 
power; that their true office is to de- 
clare and enforce only our natural 


9. Jefferson, 15 Writings 462. 

10. 10 id. at 343. 

11. Locke, 2 Two Treatises of Government, §§ 
95-101. 
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rights and duties and to take none of 
them from us. No man has a natural 
right to commit aggression on the 
equal rights of another and this is all 
from which the laws ought to restrain 
him. . .. When the laws have declared 
and enforced all this, they have ful- 
filled their functions and the idea is 
quite unfounded that on entering into 
society we give up any natural right.!2 
And again in his notes on Virginia 
he declared: 
An elective despotism is not the gov- 
ernment we fought for, but one which 
should not only be founded on free 
principles, but in which the powers of 
government should be so divided be- 
tween the bodies of magistracy as that 
no one could transcend their legal 
limits without being effectually 
checked and restrained by others.18 
John Adams said that: “Rulers are 
no more than attorneys, agents, and 
trustees for the people”, and he 
added that if these betray their trust 
“the people have to revoke their 
authority” and substitute other 
agents, attorneys and trustees.4 

The effective limitation of sover- 
eignty and government by division, 
judicial review and democratic forces, 
was thus held to be a necessary corol- 
lary to the doctrine of unalienable 
natural rights. This was indeed, the 
significant contribution that the 
American Revolution made to the 
doctrine of natural law. The views 
expressed in so many different ways 
by so many of the Founding Fathers 
during that critical period had all 
been expressed and explored by 


others from time immemorial. It was _ 


the Founding Fathers of the Ameri- 
can Republic however, who first did 
something about it. Their experience 
with the voice of Coke and Black- 
stone on the one side and the hands 
of Parliament on the other, con- 
vinced them that Tom Paine was 
right when he urged that: 

Society is produced by our wants 
and governments by our wickedness; 
[that] society in every state is a bless- 
ing but government in its best state 
is but a necessary evil; in its worst 
state an intolerable one; [that] gov- 
ernment like dress, is the badge of 
lost innocence—a mode rendered nec- 
essary by the inability of moral virtue 
to govern the world.15 
Revolutionary America believed 

that such an evil institution as gov- 
ernment would certainly get out of 
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hand unless closely checked from 
every side. Just as firmly as they be- 
lieved in natural law and natural 
rights, therefore, they believed in 
practical as well as theoretical checks 
upon the possibility of government 
violation of those rights. It was 
not enough, in the opinion of the 
Founding Fathers, to belabor sov- 
ereignty with sound philosophy. 
Sovereignty had to be split and 
checked and degraded to the point 
where it was obviously a servant of 
the people’s God-given rights. The 
constitutional system put together by 
the Founding Fathers, was devised to 
keep this governmental servant in its 
place, and on the job, and its job 
was “to secure these rights” of man. 

There was little or no dissonance 
in the many widely publicized Ameri- 
can views on this point in the latter 
half of the eighteenth century. While 
there was some difference of opinion 
about the timing of the Declaration 
of Independence, there was no ex- 
pressed dissent from the principles 
which it so clearly and unmistakably 
announced, We have Jefferson’s own 
word that the document was pre- 
viously and privately approved by 
John Adams and Benjamin Franklin. 
When it was submitted to the entire 
Congress it was furiously and 
thoroughly debated. Large sections 
of Jefferson's specifications against 
the King were lifted out bodily and 
two significant additions were added 
upon motion from the floor. These 
additions are very much in point. At 
the opening of the second to the last 
paragraph the Congress inserted the 
phrase “appealing to the Supreme 
Judge of the world for the rectitude 
of our intentions” and in the last 
sentence of the same paragraph the 
Congress inserted the words “with a 
firm reliance on the protection of 
Divine Providence”. 

It is thus obvious that the impor- 
tant document was carefully reviewed 
line by line by each of the signers, 
all of whom accepted “the laws of 
nature and of nature’s God” together 
with the significant “self-evident” 
truths in their entirety and without 
the slightest question. 

There were many who are certainly 





in the category of Founding Fathers 
who were not present in, or members 
of the Continental Congress when 
the Declaration was adopted or 
signed. Washington was occupied 
with the defense of New York City 
but we know from innumerable 
sources that he was enthusiastic 
about the fact accomplished as well 
as the philosophy pronounced in the 
Declaration. Young Alexander Ham. 
ilton was also in uniform, but as 
an undergraduate of King’s College, 
later Columbia, he had already re- 
plied to “Westchester Farmers’ ”’ crit- 
icism of the legality of the Continen- 
tal Congress: 


















Granting your supposition were 
true, it would be a matter of no real 
importance. When the first principles 
of civil society are violated, and the 
rights of a whole people are invaded, 
the common forms of municipal law 
are not to be regarded. Men may then 
betake themselves to the law of nature; 
and if they but conform their actions 
to that standard, all cavils against 
them ‘betray either ignorance or dis- 
honesty. There are some events in 
society to which human laws cannot 
extend, but when applied to them lose 
all their force and efficacy. [Italics 
supplied.] 

Hamilton's refutation incidentally 
reflects the religious and philosophi- 
cal nature of American college edu- 
cation in those days, The currency 
of deeply religious and philosophical 
approaches to political and legal 
questions by the college trained 
leaders of the Revolution, is ex- 
plained by the fact that from their 
very beginning all American colleges 
in existence at the time of the Rev- 
olution were closely related to the 
churches, and every one of them 
featured courses in theology and 
moral philosophy. 





















First Virginia Constitution 

Based on Natural Law 

At the time the Declaration was 

adopted two distinguished Americans 

were at work in Virginia drafting 

the first constitution of that state. 

This constitution began with its fa- 

mous declaration of rights—from that 
(Continued on page 529 





12. 15 op. cit. supra note 9 at 24. 
13. 2 op. cit. supra note 9 at 224. 
14. 3 Works 456, 457. 

15. Common Sense, page }. 
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The Right To Work: 


A Reply to George Rose 


by Robert W. Gilbert + of the California Bar (Los Angeles) 


® The following article is a reply to the comments of George Rose published under 
the title “The Right To Work: It Must Be Supreme over Union Security’, 35 A.B.AJ. 
110; February, 1949. Mr. Gilbert disputes Mr. Rose's assumption that the “right to 
work" is the right to obtain employment and continue in such employment without 


being required to join a labor organization. He reviews briefly decisions of the 


Supreme Court, and finds that none of them justifies “the conclusion of Mr. Rose 


that a fundamental or constitutional right exists to refrain from joining a union”. 





" The balancing of conflicting 
“rights”, so-called, is a basic function 
of government in our democratic 
society which may be performed by 
the legislative, executive and judicial 
branches in a manner consistent with 
their respective functions. 

Thus, the Supreme Court pointed 
out in the leading labor case of 
Thomas v. Collins,’ that ‘“Where the 
line shall be placed in a particular 
application rests . . . on the concrete 
clash of particular interests and the 
community’s relative evaluation of 
both of them and of how the one 
will be affected by the specific re- 
striction, the other by its absence”. 
That judgment of policy in the first 
instance is for the legislative body or 
for the electorate acting through the 
initiative. The question of where the 
line can be drawn constitutionally is 
one that the Supreme Court “cannot 
escape answering independently, 
whatever the legislative judgment, in 
the light of our constitutional tradi- 
tion”, 

In his recent article, Mr. Rose con- 
cedes that “the right of the people 
peaceably to assemble for a lawful 


purpose either in the advancement of 
their private interest or of the gen- 
eral interest” is basic to our form of 
democracy. This fundamental con- 
cept of freedom of association is sup- 
ported by ample authority.? He also 
recognizes that the right of workers 
to self-organization has been pro- 
tected and upheld by the Supreme 
Court as a concomitant of the right 
of peaceable assembly. Mr. Rose 
might have added that concerted 
activities for the purpose of peaceful- 
ly publicizing grievances or disputes 
deemed by employees to be relevant 
to their interest have been identified 
by the Supreme Court with the cog- 
nate rights of free speech and assem- 
bly coupled in the First Amendment, 
and this protection has been ex- 
tended under the Fourteenth Amend- 
ment to prevent restrictive state ac- 
tion “because of the concern for 
economic interests against which they 
are seeking to enlist public opin- 
ion”. 

In the case of peaceful picketing, 
for example, members of a union do 
not require “special statutory author- 
ization” to inflict economic loss upon 


the employer by appealing for public 
support, since freedom of speech is 
guaranteed by the Federal Constitu- 
tion.4 


No Constitutional Right 

To Refuse To Join Union 

While it is true that the Supreme 
Court has declined to identify “the 
constitutional right of workers to 
assemble, to discuss and formulate 
plans for furthering their own self- 
interest in jobs” with the right to 
contract with respect to union secur- 
ity,® there is nothing in any decision 
of the High Court to justify the con- 
clusion of Mr. Rose that a funda- 
mental or constitutional right exists 
to refrain from joining a union. 

The “right to work” as viewed by 
him is the right to obtain employ- 
ment and continue in such employ- 
ment without being required to join 
a labor organization, which he de- 
scribes as “primary”, while “self- 
organization is secondary”. The 
writer cites no authority for this 





1. 323 U. S. 516 (1945). 

2. Thomas v. Collins, supra note 1; Hague v. 
C.1.0., 307 U. S$. 496 (1939); Herndon v. Lowry, 
301 U. §. 242 (1937); De Jonge v. Oregon, 229 
U. S$. 353 (1937); United States v. Cruikshank, 92 
U. S. 542, 552 (1875). 

3. Cafeteria Employees Union v. Angelos, 320 
U. S$. 293 (1943); A. F. of L. v. Swing, 312 U. S. 
321 (1941); Thornhill v. Alabama, 310 U. S. 88 
(1940); Carlson v. California, 310 U. S. 107 (1940); 
Schneider v. Stote, 308 U. S. 147 (1939). 

4. Senn vy. Tile Layers Union, 301 U. S. 468, 
478 (1937) 

5. A. F. of L. v. American Sash and Door Co., 
335 U. S. 538 (1949); Lincoln Federal Labor Union 
v. Northwestern Iron and Metal Co., 335 U. S. 
525 (1949). 
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The Right To Work 


assumption which is the cornerstone 
of his entire argument. 

There is implicit in this argument 
that the 
branch of government may not per- 


a suggestion legislative 
mit or even authorize ‘the execution 
and enforcement of union security 
agreements which require member- 
ship as a condition of continued em- 
ployment. Such a contention is hard- 
ly tenable when one compares it with 
the concurring opinion of Mr. Jus- 
tice Frankfurter in the 
Sash and Door Company case® hold- 
ing out to the proponents of union- 
security agreements the hope of vin- 


American 


dication by the endorsement of the 
electorate and citing the cases of 
Maine, Massachusetts and New 
Mexico where the voters rejected so- 
called “right to work” measures, and 
the legislatures of many states which 
have repeatedly rejected them. 

The cases relied upon by Mr. Rose 
in support of his urgings for the 
supremacy of the right to work? 
actually stand for the principle that 
a man’s privilege of pursuing an ordi- 
nary calling or trade “upon terms of 
equality with all others in similar 
circumstances” is an essential part of 
his rights of liberty guaranteed by 
the Fourteenth Amendment. This 
principle against arbitrary discrimin- 
ation and its application to labor 
union activity and organization are 
well defined by judicial opinion,’ 
“But a hoped-for job is not property 
guaranteed by the Constitution” and 
the diversion of it from a nonunion 
to a union worker is not an invasion 
of a fundamental right.® 


Door of Union Membership 
Should Be Open to All 


Our democratic concept of freedom 
of association carries with it a firm 





policy in favor of economic competi- 
tion within the framework of our sys- 
tem of free enterprise. The benefits 
derived from association may be and 
should be restricted by the group to 
its members so long as the doors to 
membership are open to all who 
wish to join.!¢ It is not clear whether 
Mr. Rose would make the right to 
refrain from joining a labor union 
as a condition of employment so 
supreme as to extinguish the right of 
union members to refuse to work 
with nonunion employees. 

Despite verbal parallelism, “the 
right not to join” is not the equiv- 
alent of “the right to join” labor 
organizations, which is a concomi- 
tant of the constitutional right of 
assembly. }* 

The legislatures of many of our 
states are now engaged in balancing 
the equities raised by proposed legis- 
lation authorizing or restricting the 
right to enter into union security 
agreements. We have not attempted 
here to recite all the arguments of 
the proponents of union-security 
agreements, but merely to draw into 
question the broad and unsupported 
conclusions of the previous writer 
that “the right to gain employment, 
regardless of union membership” is 
“a superior right” and “the right of 
self-organization” is “secondary”. 
Such inhibiting arguments will not, 
we trust, prevent a consideration of 
the matter on its merits by those 





6. Supra note 5. 

7. Powell v. Pennsylvania, 127 U. S. 684 (1894); 
Yick Wo v. Hopkins, 118 U. S. 356 (1886); Butchers 
Union Slaughter-House Co. v. Crescent City Live 
Stock Landing Co., 111 U. S. 746 (1880). 

8. Railway Mail Association v. Corsi, 326 U. S. 
88 (1945); Steele v. Louisville and Nashville Rail- 
road, 323 U. S. 210 (1944); Tunstall v. Brother- 
hood of Locomotive Engineers, 323 U. S. 210 (1944); 
James v. Marinship Corp., 25 Calif. (2d) 721 (1944). 

9. Senn v. Tile Layers Union, supra note 4. 





Art Streib Studio 
Robert W. Gilbert is counsel for numer- 


ous American Federation of Labor Coun- 


cils and their affiliates on the Pacific 
coast. A graduate of the University of 
California Law School, and a former 
editor-in-chief of the California Law Re- 
view, Mr. Gilbert served as Executive 
Assistant to the labor members of the 
National War Labor Board, Region X. 
He has been a member of the Association 
since 1946. 





open-minded citizens who believe 
that, although “espousal of the cause 
of labor is entitled to no higher con- 
stitutional protection than the es- 
pousal of any other lawful cause”, it 
is still “entitled to the same protec- 
tion”’.18 





10. Associated Press v. United States, 326 U. S. 
1 (1945). 


11. Compare the opinion of Mr. Justice Rut- 
ledge, concurring in A. F. of L. v. American Sash 
and Door Co., supra note 5. 

12. See the comments of United States District 
Judge Charles E. Wyzanski, Jr., in ‘‘The Open 
Window and the Open Door'’, 35 Calif. L. Rev. 
336, 350 (1947). 


13. Thomas v. Collins, 323 U. S$. 516, 537 (1945) 


I HE end of government is the good of mankind; the end of law is not to 
abolish or restrain, but to preserve and enlarge freedom. For in all the 
states of created beings capable of laws, where there is no law there is no 


freedom. 
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—Locke, Two Treatises of Government. 
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by Leon Alexander ~- of the Bars of Tennessee and Paris, France 





Preface Prepared by M. André Marie, 
Attorney General of France, Former Prime Minister 

® During the course of the last ten years, France has suffered one of the gravest 
upheavals in her history. She has seen her territory occupied by the enemy, and 
governmental methods contrary to her traditional principles have been forced upon 
her with coercion and barbarism. She has seen her wealth destroyed, her economy 
ruined, her population decimated and her families disorganized. After the Liberation, 
she found herself obliged to rebuild her institutions and her material life step by 
step and stone by stone. 

It is inevitable that traces of these upheavals are still visible, even in the domain 
of her judiciary organization and her juridical system, but little by little this organi- 
zation has returned to normal and its laws have gone back to their democratic 
and liberal principles. We are actually working on the elimination of exceptional 
tribunals, born of both economic and social circumstances and difficulties. The work 
of purification is almost complete. The re-establishment of tribunals composed of 
more than a single judge—guarantee of good, serene and independent justice— 
is well under way. 

The Court of Appeal has been reformed with a view to accelerating its procedure, 
and to continuing under better conditions its task of unifying French jurisprudence. 
This superior solicitude for independence, with regard to the Administration and 
defense of the eternal rights of the individual, is always noteworthy in the Councils 
of State. 

In order to ensure the independence of the magistrates on the bench, our Con- 
stitution has created the Superior Council of the Magistrature, which is called upon 
to play a primary role in the functioning of our justice. Laws on nationalization and 
social welfare have created new juridical concepts impregnated with this equitable 
and brotherly feeling which characterizes our system. In the domain of international 
aw, the role we have played at Nuremberg, or still more recently in the drawing 
up at the O.N.U. (U.N.O.) of the Universal Declaration of Human Rights, shows that 
the French magistrates and jurists have lost nothing of the high sense of their mission. 

Certainly there remains much work to be done and many errors to be corrected. 
Nevertheless, the impartial observer will note all the efforts which have been made 
in France in this domain for a better adaptation to necessities and for the safe- 
guarding of this concept of democratic and liberal justice, which is the surest 
guarantee of human emancipation. 

| express my wishes that this effort will be understood by all our friends, and | 
must thank Mr. Leon Alexander for contributing to it and bringing it before the 
public in his very well-documented articles. 


French Law After the Liberation: 


The Progress in the Administration of Justice 






® The liberation of France has raised 


numerous important problems in le- 
gal matters. In fact, the substitution 
of a democratic regime in place of 
the totalitarian Vichy Government 
necessarily had serious repercussions 
in the legal domain, as the law of 
any country is only the reflection of 
the political regime in power in that 
State. 

The first of these problems was the 
question of the validity or nullity of 
decrees known as laws promulgated 
by the Vichy Government during the 
Occupation. This problem proves to 
be of particular importance for two 
reasons. 

First of all, we are not faced with 
the normal succession by one gov- 
ernment to another. In that case, a 
simple adaptation of the previous 
legislation to the policy of the new 
government would suffice. On the 
other hand, in this case, the Vichy 
Government is looked upon as a 
government lacking all real legal 
existence, and the validity of its 
legislative action cannot be accepted. 

Now, during the Occupation there 
was intensive legislative proliferation, 
which further increased the acuteness 
of the problems in question. 

The logical solution would have 
been the general retroactive repeal 
of the decrees called laws promul- 
gated by Vichy, which repeal would 
be the normal consequence of the 
illegal character of that government. 

However, such a drastic and funda- 
mental solution was met by two 
objections. First of all, it did not 
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French Law After the Liberation 


appear to be expedient. For although 
in the domain of public !aw legisla- 
tion is directly connected with the 
policy of the government, in the 
domain of private law the interde- 
pendence of law and politics is not 
nearly so great. Merely because a 
government is illegal, it does not fol- 
low that the measures it has taken in 
favor of raising living standards are 
necessarily bad! Furthermore, a sys- 
tematic repeal of the whole of the 
texts promulgated by Vichy would 
have created a considerable void, for 
it would have constituted purely 
negative action, Under the circum- 
stances, it was only feasible (at the 
risk of anarchy) to replace the an- 
nulled legislation immediately by 
new laws. But this positive action 
was impossible of accomplishment 
instantaneously, for laws need to be 
thought out, and too hasty action 
usually leads to disastrous results. 


Middle Course Is Adopted 
Toward Vichy Legislation 


In the face of these conflicting con- 
siderations, the Provisional Govern- 
ment of the French Republic adopted 
a middle course. The legislative ac- 
tion of the Vichy Government was 
generally annulled in principle, but 
a substantial number of its provisions 
were renewed. The determination as 
to annulment or renewal was made 
according to the intrinsic quality of 
each legislative provision in question. 
Thus, the decree dated September 
22, 1942, concerning the rights of 
married women was maintained in 
force unimpaired, while the decree 
dated April 2, 1941, concerning di- 
vorce and judicial separation was in 
great part repealed by a statute dated 
April 12, 1945. 

In regard to the penal law, the 
annulment of the Vichy decrees has 
had different results according to 
each case, but always based on an 
established rule. In some cases the 
sentences previously pronounced 
have been retroactively annulled (in 
the case of breach of compulsory 
labor laws); in other cases they have 
been subject to special revision (in 
the case of sentences delivered in 
Alsace by oppressive German tribu- 
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nals); in still others the sentences 
pronounced have been continued in 
force, but with the punishment re- 
duced by clemency (in the case of 
offenses made criminal by the an- 
nulled legislation). 

Economic conditions presented a 
second problem to legislators after 
the Liberation. The nature of a 
democratic government is in general 
inclined toward economic liberalism. 
This liberalism came about in France 
as a result of the serious economic 
and financial crisis. The economic 
difficulties have led legislators to set 
up an economic dirigism, which has 
had repercussions in the domain 
of private law in the form of con- 
tractual dirigism. Moreover, expro- 
priation by the State has appeared 
with much more intensity as a result 
of nationalization: the nationaliza- 
tion of banks and certain insurance 
companies; the nationalization of gas 
and electricity. In fiscal matters, the 
State has taken concrete steps to in- 
crease note circulation by favoring 
and making more general the use of 
checks!. 

Moreover, this movement toward 
state expropriation is duplicated in 
a strong tendency toward socializa- 
tion of law. This movement is par- 
ticularly apparent in restrictions on 
absolute ownership, restrictions on 
the right of the owner as against the 
right of the tenant (e.g., legislation 
in regard to rents) or of one mak- 
ing property productive, in accord- 
ance with its best economic purpose 
(e.g., farm rent statutes, commercial 
property statutes, laws with regard to 
contracting companies). 

Finally, the last of the difficulties 
which legislators after the Liberation 
face result from the fact that the 
Occupation was at the same time a 
period of trouble and of stagnation. 

A troubled period, because the 
Occupation, like all periods of this 
kind, was marked by an increase in 
criminality, and particularly by an 
increase in juvenile delinquency. It 
has therefore been necessary to take 
adequate penal law measures, and 
especially to complete the establish- 
ment of a penal code for minors, 
founded more on the idea of re-edu- 


cation than on that of punishment. 
On the other hand, it has been nec- 
essary to create new penalties for 
political offenses: “délit d’indignite 
nationale” (the penalty for which is 
deprivation of the rights of citizen- 
ship). 

A period of stagnation, because the 
war and the Occupation left a very 
heavy deficit. In this situation, the 
docket of the Supreme Court became 
very crowded, for certain cases de- 
cided in the inferior courts (courts 
of the first instance) in 1939, were 
still pending on appeal in 1945. 

In the face of these multiple and 
complex problems, the liberation 
legislators had an immense task to 
accomplish. They took up the reins 
courageously and did not hesitate to 
make profound reforms in breaking 
with tradition and in the domain of 
the principles of the law itself. 


I. 


REFORMS IN THE ORGANIZATION OF 
THE Courts SINCE THE LIBERATION 


The work undertaken to reform the 
structure of the legal system has had 
three aspects: the provisional estab- 
lishment of the single-judge system; 
the,admission of women to the bench 
and to functions in the auxiliary 
offices of justice; and above all, re- 
form of the Supreme Court of France. 
A. PROVISIONAL EsTABLISHMENT OF 
THE SINGLE-JupGE System. At the 
time of the Liberation, the necessity 
for suppressing political offenses re- 
vealed the insufficient number of 
magistrates. In order to alleviate this 
situation there could be no immedi- 
ate increase in numbers in the mag- 
istracy through recruiting, for this 
would have impaired their quality. 
Therefore, a 1945 decree to permit 
the disposal of a greater number of 
lawsuits by the same number of 
magistrates, provisionally substituted 
the system of a single judge for the 
system requiring more than one 
judge to sit on each case (which sys- 
tem had been traditionally in force 
since the Constituent Assembly). 





1. Cf. Notably on this point—the law dated 
May 22, 1947, having for its object the modifica 
tion of certain penal provisions of legislation re 
garding checks. (Commentary of M.H.G. to the 
D. 1947, page 345). 
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This innovation, though tempo- 
rary, which made the French legal 
system more similar to that of 
\nglo-Saxon and American coun- 
tries, evoked severe criticism. It has 
been remarked that the problem is 
closely connected with that of re- 
cruiting magistrates, and that the 
French system of recruiting does not 
lend itself to the establishment of a 
single-judge system. 

In order to try to reconcile this 
conflict, a tentative reform in the 
recruiting of magistrates was made 
in 1945 by the Teitgen Project, 
which was to create at the Chancery 
a new corps of attachés. With a view 
to perfecting the professional devel- 
opment of young magistrates, they 
were to serve a period of three years 
in Chancery before being nominated 
as magistrates. Unfortunately, this 
experiment proved to be temporary, 
for it soon encountered financial 
difficulties which brought about its 
failure. 

B. ADMISSION OF WOMEN TO THE 
MAGISTRATURE AND TO THE AUXILIARY 
FUNCTIONS OF JusTICE. Since the be- 
ginning of the twentieth century, 
women in France have been admitted 
to the Bar, but access to the functions 
of magistrate remained closed to 
them on account of the very special 
character of this public office. 

After the Liberation, the political 
emancipation of women was followed 
by their admission to the Magistra- 
ture. Madame Lagarde, who was ap- 
pointed a Supreme Justice in Octo- 
ber, 1946, was the first woman magis- 
trate in France. 

Feminine progress in the legal 
domain did not, moreover, stop 
there. A decree dated March 20, 
1948, admitted women to the prin- 
cipal ministerial offices auxiliary to 
the law courts and notably to the 
posts of solicitor and bailiff. 

On these two first points, the 
French legal system has therefore 
undergone perceptible changes since 
the Liberation. However, their im- 
portance is overshadowed when com- 
pared to the reform carried out in 
the main part of the legal system: 
the Supreme Court. 

C. Tue ReEFoRM OF THE SUPREME 


Court. The Supreme Court operated 
under a rather archaic system, as it 
was still administered according to a 
decree of the Old Regime. However, 
under a law dated June 17, 1938, this 
was modernized to a certain extent 
by the creation of the Division for 
Social Cases. 

But this reform was only fragmen- 
tary and the traditional system of 
the Supreme Court was criticized for 
being rather outstripped by events 
and for containing a twofold evil. 

In the first place, the court was 
accused of slowness, and this was 
attributed to the complexity of its 
two-phase procedure, First of all, an 
appeal went before the Chamber of 
Requests which acted as a screen, 
and only if that court took out a 
warrant for admission did the case 
come before the Civil Court, where 
the appeal entered into its second 
phase. These two phases, which were 
intended to guarantee even-handed 
justice, necessarily slowed down the 
progress of appeals. This lengthy 
procedure, aggravated by war con- 
ditions, led to considerable conges- 
tion of cases in the Supreme Court. 

Secondly, it was asserted that—as 
against the traditional system of the 
Supreme Court—the duality of the 
Civil Division and the Chamber of 
Requests sometimes brought about 
conflicts in the decisions rendered by 
each of them. Examples were cited, 
such as the limitation of the rights of 
the victim’s representative in the case 
of a fatal accident. This second evil 
might prevent the Supreme Court 
from fulfilling one of its essential 
purposes: that of assuring unity in 
interpretation of the law. 

Actually, it would appear that only 
the first of these two criticisms was 
governing and was the reason for the 
far-reaching reform effected by the 
decree dated July 23, 1947.? 


Chamber of Requests 

Is Eliminated 

The essential feature of this reform 
is the elimination of the Chamber of 
Requests, which had as a conse- 
quence the reduction of the two 


phases of appeal to one only, result- 
ing in the acceleration of each case. 


French Law After the Liberation 





Leon Alexander is an American lawyer 
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1946. 


his negative action was duplicated 
by a positive action, consisting of the 
creation of three Civil Divisions to 
replace the previous single Civil Di- 
vision. 

However, this innovation, although 
it avoids the congestion of cases be- 
fore the Supreme Court by accelerat- 
ing the speed of decisions, is not with- 
out certain dangers, for under these 
conditions, how can the unity of le- 
gal interpretation be assured? The 
multiplicity of Civil Divisions only 
increases the opportunities for con- 
flict. 

This is the difficulty which the 
1947 legislators tried to remedy. They 
tried first of all to achieve specializa- 





2. Hébraud, decree dated July 23, 1947, on the 
Supreme Court, report by Dalloz, 1947. 
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tion in the various civil divisions, 
which specialization is not fixed in- 
flexibly but is determined each year. 
For the legal year 1947-1948, this sys- 
tem distributed business as follows: 
specifically, civil matters are assigned 
to the First Division Civil Chamber, 
Civil Section; commercial and finan- 
cial business to the Second Division 
Civil Chamber, Commercial and Fin- 
ancial Section. Finally, the Third Di- 
vision Civil Chamber, Social Section, 
has succeeded to the prerogatives of 
the old social division, that is to say, 
in matters concerning rents and pen- 
sions. 

However, such specialization—how- 
ever extensive it may be—cannot be 
absolute nor eliminate entirely all 
possibility of conflict, since it is im- 
possible to establish a dividing wall 
between the various legal controls 
otherwise than theoretically. Also 
(and this is doubtless the most inter- 
esting aspect of the 1947 legislators’ 
positive action), they have tried to 
mitigate this persistent danger by 
creating the Plenary Assembly of the 
Supreme Court. This, unlike Courts 
of Assembly, does not determine con- 
flicts between the Supreme Court and 
a court of lower jurisdiction, but only 
those conflicts which may arise in the 
courts themselves of high civil juris- 
diction, as a result of the multiplicity 
of civil courts. 


Change in Procedure 

Is Noted 

It is doubtless premature to attempt 
a definite evaluation of this reform. 
However, henceforth it may be noted 
—in agreement with certain authors— 
(Hesraup, loc. cit.) , that there seems 
to be a certain change of direction in 
French procedure. Previously, based 
upon the presumption of truth which 
attached to the judgment of a court 
of first instance (inferior courts) , the 
effort was made, above all, to give 
preference to the defendant. 

A concrete example of this desire 
to protect the defendant appeared in 
the final appeal for annulment in the 
one-sided character of the procedure 
before the Chamber of Requests, 
which spared the defendant the ex- 
penses of his participation in the pro- 
ceeding. But later, as a result of the 
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elimination of the Chamber of Re- 
quests, this procedure was exactly re- 
versed, and compels the defendant to 
pay all expenses connected with the 
appointment of counsel to the State 
Council in the Supreme Court. In 
order to alleviate this hardship, an 
endeavor has been made to increase 
appeals without counsel. 

But (and this seems to be the criti- 
cal point of the reform) are we not 
moving in a vicious circle? In fact, 
the absence of a barrister’s advice 
tends to increase reckless and un- 
founded appeals, and to congest the 
civil courts, and this all the more so 
because the screening effected by the 
Chamber of Requests has today dis- 
appeared, Under these conditions, it 
is to be feared that the relief expected 
from the multiplication of civil divi- 
sions—which relief constitutes the es- 
sential aim of this reform—may be 
decidedly unfounded. 

Conceived with the purpose of as- 
suring fair administration of justice 
—the concern of all governments 
whatever their policy may be—the 
above reforms which have occurred 
since the Liberation do not particu- 
larly reflect the democratic tenden- 
cies of the government. The reforms 
which have taken place with regard 
to fundamental law, are, in this re- 
spect more characteristic. 


Il. 
ReForMs SINCE THE LIBERATION IN 
THE DoMAIN OF LEGAL PRINCIPLES 
These reforms which have been 
carried out since the Liberation 
appear in different juridical regula- 
tions. 

A. Civit Law. 

(1) Family Rights. During the 
years which preceded World War I, 
France witnessed a great increase in 
the number of divorces, resulting 
from liberalism in judicial decisions, 
which gave a broad interpretation to 
what constituted grave injury in di- 
vorce. This led to a revival in effect 
of divorce by mutual consent, al- 
though this is prohibited by the law. 

Against this trend toward easy 
divorce, a law dated April 2, 1941, 
was adopted, containing three pro- 
visions. First of all, to emphasize in 
the mind of the judges the grounds 





of each dispute, and to prevent them 
from pronouncing divorce lightly, 
the statute emphasized that grave 
injury consisted in “serious facts 
which recurred in such a manner as 
to render marriage intolerable”. 
Second, and this was doubtless the 
drastic made by 
the decree of April 2, 1941, divorce 
was formally prohibited during the 
first three years of marriage. Third, 


most innovation 


the aversion of the legislators toward 
divorce was manifested in lengthened 
procedure, tending to discourage 
people from seeking divorces. By 
this provision, trials were delayed 
from one to two years. 

This 1941 law did not give the 
results expected of it. Furthermore, 
by 1945 certain of its provisions ap 
peared particularly inappropriate. 
Indeed, it seemed rather unfair to 
force a prisoner of war, who upon 
returning home found proof of his 
wife’s adultery, to submit to post- 
ponements and to have imposed upon 
him interminable proceedings. For 
these various reasons, the April 2, 
1941, decree was repealed by a 
statute dated April 12, 1945°. 

Although certain provisions of 
the 1941 law were preserved, recent 
legislation marks a retreat in the 
struggle against divorce, which it 
tends to make easier. 

Thus the most original innovation 
of the 1941 law—prohibiting divorce 
during the first three years of 
marriage—was abolished. Also, trial 
delays have been reduced from six 
months to one year. Finally, the 
procedure has been re-established 
for tribunals to convert a decree of 
judicial separation into a decree for 
divorce at the end of three years, 
and to do so even at the request of 
the guilty party. This latter reform 
has brought about the result that, o! 
the two types of judicial separation 
that is, judicial separation followed 
by a Catholic divorce, and judicial 
separation followed by a civil divorce 
—the second is likely to be preferred 
to the first. 

(Continued on page 531) 





3. Breton. The Statute of April 12, 1945, and the 
law of March 18, 1946, on divorce and judicial 
separation: J.C.P. 1946. |. 575. 
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Aesthetics and Property Values: 


Does Zoning Promote the Public Welfare? 


by Paul Sayre + Professor of Law, State University of lowa 


® Courts have been reluctant to admit aesthetics as a standard for determining the 


validity of zoning ordinances as an exercise of the police power to promote the public 


welfare. Professor Sayre thinks that this historic reluctance is gradually giving way to 


an open admission by the courts that beauty is an aspect of morals and, by increasing 


the value of property, may be protected by zoning laws. In this article he also urges 


regarding property values as a separate instance of the police power. 





®" We are told that the police power 
covers health, morals, safety and the 
public welfare. Aesthetics, as a 
separate category, is not included. 
But recent decisions have said that 
aesthetics will be given consideration 
along with health or morals or some 
other recognized basis for the police 
power.! The courts are even less 
ready to admit the advantage of 
property values as a basis for the 
police power. They say that the loss 
of property values does not invali- 
date an ordinance which promotes 
the public welfare generally on some 
other ground, such as health or 
morals,? and very guardedly, they 
may admit that a zoning ordinance 
can further the public welfare by 
stabilizing property values incident 
to other purposes that fall within 
the police power,® but they do not 
like to consider the positive ad- 
vantage of maintaining or increas- 
ing property values as a direct 
purpose in zoning ordinances.* In 
a word, both aesthetics and property 
values, though usually considered so 
different, are treated alike in the 
tendency of the courts to recognize 


them only in an indirect and limited 
way. 

To take aesthetics first, it would 
seem better to define “public wel- 
as the attribute that makes 
any particular characteristic come 
within the police power. Thus 
individual conduct acting on the 
conscience is not a division of the 
police power although it is a most 
important phase of morals. It is 
morals in the scope of what the 
courts have felt can fairly be done 
through public action in spite of 
constitutional limitations that the 
police power covers. Thus we should 
say the police power covers the 
public welfare in certain decisive 
aspects. Instances of these that the 
courts have labeled so far are health, 
morals and the public safety. Aes- 
thetics is admitted hesitatingly, but 
other instances may well be added 
by the courts where they think the 
public welfare is involved and they 
find it desirable to designate a new 
instance or situation to which the 
public welfare justly applies. On this 
basis aesthetics is connected with 


fare” 


both morals and property so signifi- 


cantly that it seems good sense to 
admit it to full partnership with 
health, morals and safety. 

The moralists and philosophers 
agree rather generally that there is 
a moral element in aesthetics and 
an aesthetic element in morals.5 For 
instance, this is clearly shown in 
the whole field of design and archi- 
tecture, and it is somewhat more 
elusively present in all art. We like 
the perpendicular lines of a building 
to be truly parallel on their several 
planes. It offends the eye if this 
integrity of construction is marked 
by slovenly or dishonest work. The 
faithful parallel 
lines where these are intended is 
part of honest workmanship and 
offends the moral sense when 
ignored. 


contiruance' of 


it is 


Aesthetics Deals with Aids 
to Everyday Conduct 


On the other hand (while it may 
not involve the highest elements in 





1. Baddour v. City of Long Beach, 279 N. Y. 
167 (1937); Neef v. City of Springfield, 380 Ill 
275 (1943); Burlington v. Dunn, 318 Mass. 216 
(1945). 

2. Devaney v. New Haven Board of Zoning 
Appeals, 132 Conn. 218 (1946). 

3. Lincoln Trust Co. v. Williams Building Corp., 
229 N. Y. 313 (1920). 

4. Village of Euclid v. Ambler Realty Co., 272 
U. S. 365 (1926). 

5. Cf. Edmund Burke, The Sublime and the 
Beautiful (1756), Part |, § 1: “Of the Efficient 
Cause of the Sublime and the Beautiful’; G. H 
Palmer, The Field of Ethics (1908), c. 2; George 
Santayana, The Sense of Beauty 44896), Part | 
‘Nature of Beauty’’, § 1: “The iN of the 


Beautiful Is a Theory of Values’’. 
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Aesthetics and Property Values 


morals) aesthetics surely deals with 
aids to everyday conduct that every- 
day people can ill afford to lose. 
Each of us has a fairly definite 
picture of himself for purposes of 
living with others. Usually, we are 
ready to admit some faults, though 
generally under the guise that they 
take the curse off pompousness or 
self-righteousness in the sense that 
we are “good fellows”, and could 
even be loved for our faults and not 
in spite of them. Beyond this, how- 
ever, we do think of ourselves as 
responsible people who live up to 
our word, carry out our obligations 
and do not betray those who trust us. 
Thus habit and pattern are forceful 
elements in maintaining the moral 
quality of our lives. Incidental 
phrases show this as well as the 
inner integrity of our living. An 
older person may say to a younger 
one, “Of course, you could not let 
a fellow down who has trusted you 
or betray the conduct of a gentle- 
man as you understand it. That just 
wouldn't be you”. We think of our 
conduct at times almost as if it were 
a physical pattern to which we must 
adhere as faithfully as a farmer 
would in plowing his furrows 
straight or an artisan in making his 
objects of utility or ornament. 

Perhaps the greatest weakness in 
this approach has been our failure 
to see that aesthetics not only 
strengthens morals and is indeed a 
part of morals (and morals a part of 
aesthetics), but we fail to see that 
aesthetics is obviously tied up with 
property values of a city and hence 
is also on the very practical plane 
of preserving the property of all the 
citizens. Hard-headed business men 
pay more for attractive homes or 
office buildings than they do for 
ugly ones, and they pay more for a 
home that is wisely protected by 
zoning in a residential neighborhood 
than if it is placed next to a glue 
factory in the slums. 


Aesthetics Is Connected 

with Property Value 

The signboard cases are excellent 
illustrations of this. Zoning against 
signboards at intersections or near 
parks or in residential neighbor- 
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hoods is perhaps never put directly 
and frankly on an _ aesthetic or 
property basis, yet [ submit that 
aesthetics deals with the way physical 
things look and in zoning ordinances 
aesthetics inevitably involves prop- 
erty. It is not a direct and separate 
attribute of human living in the 
sense of morals, health and safety. 
Aesthetics is usually looked at 
askance as being somewhat ephem- 
eral, not basic and practical like 
morals and health. But in fact 
aesthetics is more closely linked to 
property than it is to morals, at 
least in many instances, and hence 
it is very ‘‘practical”—if you like, 
it goes toward maintaining property 
values from which you can hope to 
get taxes with which in turn you 
maintain schools and health and 
playgrounds. 

To return to our signboards, the 
courts go to fantastic lengths to say 
or to claim that signboards directly 
injure morals, while we all know 
that the real reason for curbing them 
is to preserve the general attractive- 
ness of the city and especially to 
protect property values. On this last, 
even aesthetics is really forgotten. If, 
next to a valuable residence in a 
residential neighborhood, you use 
a vacant lot for a big outdoor sign 
covering the whole frontage, you 
may well reduce the market value of 
the adjoining residence by more 
than 50 per cent and seriously injure 
every other house in the neighbor- 
hood. 


Advantage of Property Values 

Is Instance of Public Welfare 

This brings us directly to our second 
issue, the proposal that the “ad- 
vantage of property values” be con- 
sidered an instance of the “public 
welfare” for purposes of the police 
power, and not merely “stabilizing 
property values” or “incidental 
advantages” of property, when the 
main purpose is health and morals. 
The truth is that any consideration 
for property values is usually men- 
tioned shamefacedly, as if it were 
a low thing which the courts dis- 
like even to mention in the presence 
of such high company as health and 
morals. But property is one way in 
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which we measure the general well- 
being of the entire city or neighbor- 
hood. Without wealth in this sense, 
a city cannot maintain employment 
since the factories move elsewhere; 
and without this wealth from which 
taxes may come, the city cannot 
maintain the obvious public welfare 
through sewers and other sanitation 
equipment, public parks, public 
schools, protection against epidemics 
and the control of lawlessness, all 
of which directly contribute to 
health and morals and safety. 

The real test is whether the police 
power is justly used to protect the 
public interest in private property 
(business or residence) and not 
merely the selfish advantage of the 
individual owner. “Spot zoning” in 
an opprobrious sense, is always 
illegal, but zoning that increases the 
total wealth of the community 
through either increasing or main- 
taining property values is quite a 
different matter; it has a public 
aspect; it furthers the public wel- 
fare and in a frank and direct sense 
should be one of the objects of the 
police power. 

There is a final consideration. By 
zoning on a property basis, would 

(Continued on page 529) 
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by John Edward Thornton - 


Balancing Various Community Interests: 


Should This Be Part of the Judicial Function? 


of the Alabama Bar (Mobile) 


® “Courts must balance the various community interests in passing on the constitu- 


tionality of local regulations,’ wrote Justice Douglas for the majority of the Supreme 


Court in a recent case. Mr. Thornton finds that disagreement among members of 


the Court over this idea of the judicial function has led to a split among the Justices 


which cannot be eliminated until the personnel of the Court has changed. He indicates 


that the solution to this problem should be reached now, however, so that future 


appointments can be made with an eye to eliminating the divergence which has led 


to so many harsh words among the Justices. 





® The hurling of harsh words at 
each other by the members of the 
Supreme Court of the United States 
in deciding cases today is accepted 
as almost commonplace,' and it no 
longer gets the attention it once did. 
The fact that so many of the deci 
sions are split decisions? has, no 
doubt, made us grow accustomed to 
differences among the members of 
the Court. Furthermore, the extreme 
length of nearly every opinion writ 
ten by the members of the presently 
constituted Court frightens many off 
from reading the opinions. In fact, 
one publisher has found it necessary 
to digest the digests of the Supreme 
Court cases for its subscribers,? and 
the demand for this has been called 
for in a large measure by the in- 
ability or refusal of the members of 
the Court to be brief when they write 
opinions. Hence, 
these opinions inadequately noticed. 


much passes in 

One difference of opinion among 
members of the Court broke out into 
the open last vear, however, which 
consideration and 


merits careful 


study, not only by the bench and 
Bar, but also by the President as the 
one charged with the duty of ap- 
pointing successors to the present 
members of the Court, and the 
Senate which must confirm the sub- 
sequent appointees, and finally, the 
public generally. For this difference 
among the members of the Court 
relates to the judicial function, and 
it should be obvious that the attitude 
of the present and prospective mem- 
bers of the Court toward their func- 
tion in deciding cases is vital. 

In the case of Saia v. New York * 
the Supreme Court held an ordi 
New York, 
unconstitutional “on its face” be 


nance of Lockport, 
cause it required prospective users 
of sound equipment within the city 
to obtain permission from the chief 
of police before using such equip- 
ment. The ordinance was applied to 
a member of Jehovah’s Witnesses 
who insisted on “preaching” in a 
city park with sound equipment 
without permission from the chief 
of police.5 








In considering the obligation of a 
city to repress noxious noises, and 
the right of a citizen to speak freely, 
Mr. Justice Douglas, writing for the 
majority of the Court, said: 

Courts must balance the various 
community interests in passing on the 
constitutionality of local regulations 
of the character involved here. But in 
that process they should be mindful 
to keep the freedoms of the First 
Amendment in a preferred position.® 
This opinion was concurred in by 

the Chief Justice, and Justices 
Black, Murphy and Rutledge. 

1. For a few of the more caustic dissents, see 
the dissents of Justice Roberts in Mahnich v. 
Southern S. §. Co., 321 U. S. 96, 105 (1944); Smith 
v. Allwright, 321 U. S. 649, 666 (1944); Associated 
Press v. U. S., 326 U. S. 1, 29 (1945). See also 
Justice Jackson's dissent in Securities & Exchange 
Com. v. Chenery Corp., 332 U. S. 194, 214 (1947) 
where he says of his brethren: 

| give up. Now I realize fully what Mark Twain 

meant when he said, ‘The more you explain it, 

the more | don't understand it.” 
For a collection of some of the more biting remarks 
by the members of the Court about each other, 
see Palmer, ‘‘Dissents and Overrulings: A Study of 
Developments in the Supreme Court."" 34 A.B.A.J. 
554; July, 1948. 

2. See Palmer, id., where he collects the figures 
to show that the percentage of split decisions 
arose from 11 per cent in 1930 to 64 per cent in 
1946 

3. This commenced with 92 L. ed. 

4. 334 U. S. 558 (1948) 

5. Cf. Kovacs v. Cooper, 336 U. S. 77 (decided 
Jan. 31, 1949), where a split Court sustained an 
ordinance of Trenton, New Jersey, which pro- 
hibited use of amplifying equipment on the 
streets which emitted “‘loud and raucous noises’. 
The Court could not decide whether the ordinance 
proscribed all loud-speaker or ‘‘loud and raucous”’ 
loud-speakers, but a majority of the Court sus- 
tained the ordinance anyway. [See 35 A.B.A.J. 
226; March, 1949.] 

6. This favoring of the ‘freedoms of the First 
Amendment’’ has resulted in the Court striking 


down many exercises of the legislative function by 
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As opposed and contrary to this 
Mr. Justice Jackson says in his dis- 
senting opinion: 

I disagree entirely with the idea 
that “courts must balance the various 
community interests in passing on the 
constitutionality of local regulations 
of the character involved here.” It is 
for the local communities to balance 
their own interests—that is politics— 
and what the courts should keep out 
of. Our only function is to apply con- 
stitutional limitations. 

These views seem to be much more 
than mere personal differences in 
evaluating significant aspects of con- 
stitutional issues. They are funda- 
mental differences in the conception 
of the judicial function as applied 
to constitutional issues. 


Should Courts Balance Interests 

of Various Groups Concerned? 

To state the issue in the terms used 
by these members of the Court is 
not very helpful; viz., Should. courts 
balance the 
interests in passing on the constitu- 


various community 
tionality of local regulations similar 
to those found in Sata v. New York? 
Hence, some further analysis is 
necessary. 
Presumably the community in- 
terests arrayed one against the other 
in this case were the community's 
interest in peace and quiet undis- 
turbed by talks amplified by loud- 
and__ the 
interest in free speech.? But a 
moment’s reflection will show that 


speakers, community’s 


no such conflict actually was pre- 


states and their subdivisions. For a collection of 
some of the cases, see Frankfurter’s concurring 
opinion in Kovacs v. Cooper, supra note 5. See 
also the cases set out in the article cited in note 
12, infra. 

On the other hand, the Court has exercised more 
and more restraint in considering constitutional 
objections to legislation generally, and more 
particularly exercises of the legislative function 
by administrative bodies. See: Railway Express 
Agency v. New York, 336 U. S. 106 (decided 
Janvary 31, 1949), and particularly Mr. Justice 
Jackson's concurring opinion. See also, Palmer, 
“Causes of Dissents: Judicial Self-Restraint or 
Abdication’’, 34 A.B.A.J. 761; September, 1948 

The Court, at least Mr. Justice Frankfurter for 
them, seems to have admitted that the basis on 
which legislation is challenged makes a difference 
in the Court's handling of the problems. American 
Federation of Labor v. American Sash and Door 
Co., 335 U. S. 538, 93 L. ed. Adv. Ops. 209, 215 
But, cf. Frankfurter's opinion in Kovacs v. Cooper 
supra. See also, Clark, ‘The Dilemma of American 
Judges: Is Too Great ‘Trust for Salvation’ Placed 
in Them?’’ 35 A.B.A.J. 8; January, 1949. 

7. This second interest is the one guaranteed 
by the First Amendment of the Federal Constitu- 
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sented to the Court in this case. 
What was presented to the Court 
was the question of whether Saia’s 


right to speak by loud-speaker was 
shielded by the Constitution from 
the effect of Lockport’s ordinance 
against the use of loud-speakers with- 
out permission of the chief of police. 
Hence, the conflict is between Saia’s 
constitutionally asserted right and 
the community’s interest in peace 
and quiet. 

Now Saia’s claim to speak freely 
arises from negations imposed by 
the Constitution.’ We describe this 
affirmatively by saying that citizens 
have rights which the government is 
prohibited from interfering with. 

The Constitution nowhere prohib- 
its citizens from interfering with gov- 
ernments, Hence, there are no express 
constitutional guaranties to govern- 
ments, in the same sense in which 
citizens have rights against govern- 
ments.® 

Of course, this does not mean that 
society is incapable of governing. 
Ordinarily, sovereignty is assumed 
at the state levels subject to state 
constitutional limitations. The 
Federal Constitution was assumed to 
be a body of delegated powers, sub- 
ject to the Bill of Rights."' Of course, 
the Supreme Court has now altered 
this somewhat with its idea (which 
may or may not survive) that by the 
adopting the Fourteenth 
Amendment they incorporated by 
reference some of the limitations on 


states 


tion, and it includes freedom of worship and 
assembly, all of which were urged on the Court, 
but the Court by and large limited its discussion 
to freedom of speech. And if the right of free 
speech was unconstitutionally curtailed by the 
ordinance, further discussion was not necessary 
for a decision in the case. 

8. The First Amendment enjoins Congress from 
passing laws ‘respecting an establishment of 
religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to 
assemble. . . ."' 

These prohibitions apply to the states by reason 
of the Fourteenth Amendment 

9. Conceivably the requirement that Representa 
tives and Senators must be a certain age, and that 
only a certain number may be elected, might 
justify the argument that the Government hes the 
right to be freed of Representatives or Senators 
under these ages or beyond the given number 
but this would surely be a tertured process of 
reasoning to arrive at a simple result. 

The same is true of the express powers granted 
the Federal Government. To describe these as 
“rights’’ is to use the term loosely, to say the 
least. 


themselves found in the Bill of 
Rights.1* Other bits of this sover- 
eignty were delegated by the states 
to municipal corperations.'® 
Regardless of this, the fact remains 
that in this Saia case, we have ad 
vanced the claim of a right in a 
citizen against state action, as exer- 
cised by a municipality, expressly 
guaranteed by the Federal Constitu- 
tion, opposed by the exercise of 
sovereignty by a community without 
any express constitutional sanction. 


Idea of Balancing Interests 

Splits the Court 

Now, in this conflict, Justice Douglas 
says that courts must balance Saia’s 
expressly provided constitutional 
right of free speech with the com- 
munity’s unexpressed exercise of 
sovereignty, and in such a conflict 
the best claim wins—with the addi- 
tional thought that the scales are to 
be weighted in favor of the First 
Amendment. 

This is what brought forth the 
explosion from Justice Jackson, and 
it is this balancing of interests which 
he says is not within the judicial 
function. 

It is to be gathered that Mr. Justice 
Jackson poses the question by asking 
whether the Constitution protects 
Saia’s or any other citizen’s right to 
speak by loud-speaker without gov- 
interference.'4 It would 
seem that Justice Douglas answers 
this in the affirmative; Justice Jack- 


ernmental 


10. 1 Cooley, Constitutional Limitations (8th ed. 
1927) 12. 

11. Ibid. at 11 

12. See, Green, ‘‘The Bill of Rights, The Four 
teenth Amendment and the Supreme Court'’, 44 
Mich. L. Rev. 869 (1948) 

13. No question was raised in this case as to 
whether this Lockport ordinance was within the 
powers delegated to it. 

14. This is akin to Justice Roberts’ statement 
in United States v. Butler, 297 U. S. 1, 62 (1936}, 
where he said: 

The Constitution is the supreme law of the 
land ordained and established by the people 
All legislation must conform to the principles 
it lays down. When an Act of Congress is ap- 
propriately challenged in the courts as not 
conforming to the constitutional mandate, the 
judicial branch of the Government has only one 
duty,—to lay the article of the Constitution 
which is invoked beside the statute which is 
challenged and to decide whether the latter 
squares with the former. All the court dees, 
or can do, is to announce its considered judg- 
ment upon the question. The only power it has, 
if such it may be called, is the power of judg 
ment. The court neither approves nor condemns 
any legislative policy. 
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the other dissenting Justices, namely, 


Frankfurter, Reed and Burton. 


This difference of 


sufficient to split the Court in this 
case. But Justice Douglas seems to 


go one step further, at least M1 


Justice Jackson seems to think so, 
and that is this: even if Saia’s right 
to speak freely by loud-speaker is 
not entirely freed from governmental 


restraint by express 


prohibitions, nevertheless, the Court 


should investigate and 


what the Government is trying to 


do—maintain peace and quiet free 
from loud-speakers—and then bal 


ance that end with Saia’s 


constitutional right to speak freely, 
and then the Court determines the 


winner. It is on this point that Mr. 


Justice Jackson says the Court is 


going beyond the judicial function. 


\nd this is the matter which engages 


our attention here. 


son answers it in the negative, as do 


opinion was 


constitutional 


determine 


limited 





action on a rather personal scale. 
And, of course, what was wise yeste1 
day—say on turning a felon loose 
on habeas corpus—may be extremely 
hazardous today. This will make con 
“accordion-like 


stitutional doctrine 


. to accommodate our personal predi 
lections,”!® decried by Justice Doug 
las. 


Furthermore, the Court will be 


endeavoring to equate the unlike. 
Ihe citizen’s claims are set out in 
words to be found in the Constitu 
tion, although this Court has made 


these words rather elastic. But gov 


ernmental aims do not have 


the 


even 


limitations of words. They are 
encompassed in’ such inexact con 
cepts as sovereignty. 

And just how can you balance one 
man’s expressed protection with 
indefinite men’s desires? These con- 
cepts simply do not exist in the same 


category of thought. Any attempt to 


balance such unlikes is to play 

Hence, we restate the issue thus: mental tricks, which hardly rises 
Should courts ascertain govern- to the level of deciding cases as 
mental ends sought and balance serious as those involving constitu 


them with constitutional guaranties 
to citizens and from these competing 


interests determine which side pre- 


vails? Is this part of the judicial _ 


function? 


lf Interests Are Balanced 
Who Decides Winner? 


Now, of course, an affirmative answer 
on this issue throws the matter of 


deciding constitutional cases wide 


open. How is the Court to determine 


the winner to be 


selected by determining the wisest 


the winner? Is 


course to be followed, 
whose wisdom is to be applied? And 
are the Supreme Court Justices the 


ultimate repository of our wisdom 


and if they are, who said so, and 
when? Is logic to play a part, and 


how about precedent? Is the popular 


course the one to be decided on? 
Just what standard is Justice Douglas 
to apply in determining which of 
the competing principles 


override and nullify the other? 


are to 


Obviously this turns constitutional 
cases completely loose from prece- 


dent!5 and it makes of the Court a 


super-jury to weigh governmental 


tional rights. 
Mr. Justice Douglas tells us: 

But there are few areas of the law 

black The 


dominant and even among them the 


and white. greys are 


shades are innumerable.!7 
But this difference between him and 
Mr. Justice Jackson on the function 
of the judiciary on constitutional 
issues would seem to be black and 
white. One of the Justices has an 
acceptable theory of the place of 
constitutional 


courts in deciding 


cases. The other has not. They both 


and if so 


15. Stare decisis, particularly lately, is about 
gone in constitutional cases. See Palmer, ‘‘Dis- 
sension in the Court: Stare Decisis or ‘Flexible 
Logic’?’’, 34 A.B.A.J. 887, 888; October, 1948 
and Douglas, “The Dissent: A Safeguard of 
Democracy", 32 Jour. Am. Jud. Soc., 104, 106 
(1948) 

16. Estin v. Estin, 334 U. S. 541, 546 (1948). 


17. Ibid. The next sentences are enlightening 
and foreshadow the remark in the Saia case. 
They are, 

For the eternal problem of the law is one of 

making accommodations between conflicting 

interests. This is why most legal problems end 
as questions of degree. 

18. It must not be thought that Justice Jackson 
s completely a “fundamentalist’’ on constitutional 
dogma. Compare Justice Roberts’ remarks in 
United States v. Butler, supra note 11. 

In the case of McDonald v. U. S., 
451, 93 L. ed. Adv. Ops. 144, 149, 


335 U. S. 
150 (1948), 


the question was whether the constitutional rights 
‘numbers racketeer’’ 


of a were violated by police 
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John Edward Thornton is a practicing 
lawyer in Mobile, Alabama. Born in Mis- 
sissippi, he is a graduate of Mississippi 
College and Harvard Law School. He has 
held several state offices in Alabama, in- 
cluding that of Deputy Circuit Solicitor 
in Birmingham and Assistant General 
Counsel for the state Department of 
Revenue. He has been a member of the 


Association since 1936. 


cannot be right.18 

Furthermore, it seems that a deci- 
sion is called for.in this regard. If con- 
stitutional issues are to be determined 
by balancing the social ends sought 
with the constitutional prohibitions 
violated. then Justice Jackson and 
those subscribing to his theory of the 
function of the Court should be kept 
off the bench. By the same token, if 
Justice Douglas and his followers 
are wrong, they have no place on 
the Court. (Continued on page 497) 


officers who seized his equipment without a search 

warrant. In answering this in 
Justice Jackson says 

Whether there is a reasonable necessity for 

a search without waiting to obtain a warrant 


the affirmative, 


certainly depends somewhat upon the gravity of 
the offense thought to be in progress as well 
as the hazards of the method of attempting to 
reach it. . .. It is to me a shocking proposition 
that private homes, even quarters in a tenement, 
may be indiscriminately invaded at the discretion 
of any suspicious police officer engaged in 
following up offenses that involve no violence 
or threats of it While the enterprise of 
parting fools from their money by the ‘numbers’ 
lottery is one that ought to be suppressed, | 
do not think its suppression is more important to 
society than the security of the people against 
unreasonable searches and seizures. 

To make the sanctity of my home against un- 
reasonable searches and seizures depend on a 
police officer's thoughts as to the gravity of my 
sins is certainly not comforting security 
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Compulsory Licensing and National Defense: 


Danger in Abandoning Our Patent System 


by John F. Schmidt + of the Michigan Bar (Detroit) 


® The Atomic Energy Control Act passed by Congress in 1946 forbids the issuance 


of a patent for any invention “which is useful solely in the production of fissionable ma- 


terial". It gives the Atomic Energy Commission power to declare any patent affected 


with the public interest which covers the field of atomic energy, and provides for 


compensation to the inventor fixed by a court. Mr. Schmidt's article weighs the effect 


this provision may have on our free enterprise economy. He finds that it may prove 


inherently dangerous, and concludes that only an international patent system, under 


a supranational government of the democratic Western nations, that would grant 


inventors exclusive right to their atomic inventions for a limited time, can give the 


incentive necessary to promote the greatest development of atomic energy. 





® We see today a general attempt 
to solve international problems by 
giving more and more power to na- 
tional governments; this paper dis- 
cusses the effect of that trend on that 
portion of our free enterprise econ 
omy known as the patent system. 
More specifically, it attempts to show 
that compulsory licensing, as is pro- 
vided in the Atomic Energy Act,! 
not only fails to serve any useful pur- 
pose, but is actually detrimental both 
to our national economy and to our 
national defense. 

Speaking in support of the Mc- 
Mahon Bill for the control of atomic 
energy,? Clare Booth Luce said, on 
July 17, 1946: “ ... the patent pro- 
visions—section 11 are paralleled 
nowhere except in Soviet patent 
law.” A study of the Atomic Energy 
Control Act will confirm the appre- 
hensions of this former Representa- 
tive from Connecticut. 

The law provides that “No patent 
shall hereafter be granted for any in- 
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vention or discovery which is use 
ful solely in the production of fission- 
able material or in the utilization of 
fissionable material or atomic energy) 
for a military weapon.”* Under the 
heading of “Non-military Utiliza 
tion”, the law says: “It shall be the 
duty of the Commission to declare 
any patent to be affected with the 
public interest if (A) the invention 
or discovery covered by the patent 
utilizes or is essential in the utiliza 
tion of fissionable material or atomic 
energy; and (B) the licensing of such 
invention or discovery under this sub 
section is necessary to effectuate the 
policies and purposes of this Act.’ 

‘Thus we have in the Atomic En- 
ergy Control Act a denial of some of 
the more important of the free enter- 
prise principles that have made our 
living standards the envy of all the 
world, and that made our productive 
plant the “Arsenal of Democracy” 
during the great and terrible second 
World War. 


In attempting to secure ourselves 
as a free people in a world which 
may try to blow itself to pieces, we 
seem to have three major alterna 
tives among which to choose: 

1. Set up immediately an all-inclu 
sive world federal government, of, by, 
and for the people; 

2. Set up as soon as possible, within 
the United Nations a genuine federal 
union government of, by, and for the 
people of those nations which now 
exercise a considerable degree of self- 
government at home; peacefully ex 
tend that federal union to other 
nations as fast as possible; give the 
union exclusive power over the manu- 
facture and exercise of all weapons of 
mass destruction; and by a free enter 
prise system, give the people of this 
union the greatest possible incentive 
to remain ahead of slave states in ma- 
terial strength; 

3. Remain a nation armed to the 
teeth and try to stay ahead in a world 
atomic arms race, to that end pitting 
our facilities against those of much of 


the rest of the world. 

In the light of the past behavior 
of dictatorships, in view of the ob- 
vious Soviet aim to communize the 
world, and 


considering the large 


‘ proportion of peoples who are illit 


erate or have had no experience with 
self-government, I would reject the 


Pub. L. No. 585, 79th Cong. 2d Sess. (1946 
Sen. Bill 1717, 79th Cong., 2d Sess. 

Ibid n. 1, § 11(a){1). 

Ibid. n. 1, § 11(c}(1). 

5. One obvious approach would be for the 
United States to form a genuine federal union with 
those nations with which it is currently proposed 
that we form an Atlantic Alliance. 
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first alternative as being impossible. 

Efforts to solve the problem along 
the third alternative 
would probably result in such an in- 


the lines of 


iolerable burden on the people that 
it could not or would not be done. 
National security on the basis of the 
States the 
would not give us any permanent 


United against world 
guaranty against conquest. It would 
certainly result in the complete liq- 
uidation of our system of free enter- 
prise, of our personal freedoms and 
of our civil liberties. 

Other than the second alternative, 
[ can see no practicable solution to 
the problem of security for our tradi- 
tional freedoms. 


System of Free Enterprise 

Now More Important 

If we ever needed the impetus of a 
system of free enterprise, we need 
it now. If ever we needed the incen- 
tive of a liberal patent system, now is 
that time. To point to the terrible 
destructive powers of atomic energy 
or to show that the peaceful utiliza- 
tion of atomic energy is associated 
with the public interest is no argu- 
ment in favor of the socialization of 
patents. 

The arguments which seek to jus 
tify the socialization of inventions 
pertaining to atomic energy are 
equally applicable, if valid at all, 
to those inventions which implement 
the use of such energy. The internal 
combustion engine, the telephone, 
the airplane, jet propulsion, rada1 
all of these, too, affect the public in- 
terest. All of them affect or deter- 
mine our health, our standard of liv- 
ing, our very economy; furthermore, 
the conduct of a modern war, with 
or without atomic energy, is incom 
prehensible without some or all of 
those products of man’s ingenuity. It 
requires little foresight to recognize 
that airplanes, jet- or reciprocating 
engine-propelled, and rockets, are 
likely to be used, in any war of the 
foreseeable future, to carry atomic 
bombs. They are the accessories with- 
out which even atomic weapons 
would be impotent. 

If arguments in favor of socializa- 
tion are valid, they could and log 
ically should have been advanced to 





justify the socialization of all patents 
relating to, say, internal combustion 
engines, the best known examples of 
which are used to power our auto 
mobiles and planes. It would be dif- 
ficult to think of any other product 
of invention that has so radically af- 
fected the life of every citizen of the 
United States. Yet free enterprise 
the individual’s freedom to make a 
profit—has made internal combus- 
tion engines available to serve more 
people here in the United States 
than anywhere else.® 


Patent System Is of Major Importance 
in Our Economic System 
Our patent system has been a major 
contributor to the strength of our 
profit system, by assuring to inventors 
for limited times the exclusive use of 
their inventions. This assurance has 
encouraged inventors to take the 
chances that all research must take 
-the chance of failure. The prospect 
of a profit reward, assured to the in- 
ventor by the patent system’s prom- 
ise of a limited monopoly, makes 
him willing to take a chance. This 
offer of a reward has resulted in a 
veritable flood of technological ad 
vances. In the United States, where 
not only is the potential reward the 
greatest but the patent system the 
strongest, the progress in technology 
has also been greatest, giving us the 
material 


greatest power of all the 


nations of the world. 

The socialistic provisions of the 
Atomic Energy Act manifest by no 
means the first attempt at socializa- 
tion of our patent system. As is 
pointed out by Brainard and Wyss 
in Compulsory Licensing of Patents," 
almost continuous efforts by a few 
people have been made for years to 
compel licensing of patents without 
the consent of the owner of the 
patent. 

Whatever the basis of the support 
ing arguments in years past, the pre- 
tended justification today is prob- 
ably quite new, or, if not new, its 
urgency is doubtless far greater, in 
view of the much extended cruising 
range of aircraft and in view of the 
development of destructive atomic 
energy. Today the pretended justifi- 
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cation for compulsory licensing is 
the national defense and the public 
welfare. 


Compulsory Licensing Proponents 
Ignore Usefulness of Patents 

The proponents of compulsory li- 
censing are obsessed with the monop 
oly features of a patent. They can 
only see a patent as an instrument 
to restrain competition. The advo 
cates of compulsory licensing seem 
always to overlook the fact that the 
patent system provides a stimulus to 
invention and progress by forcing the 
would-be user of a patented inven- 
tion to develop a noninfringing de- 
vice or process. That is certainly com- 
petition in the very best sense of 
the word. 

I am reminded at this time of an 
episode related to me by a lawyer on 
the patent staff of a large corpora- 
tion. The attorney had advised a 
design engineer that a contemplated 
design in an article of manufacture 
would infringe the claims of an un- 
expired patent. The engineer in- 
sisted that he had to use the design. 
The attorney persisted in telling him 
he could not use the design. Finally 
asked impatiently, 
do you want me to do—in- 


the engineer 
“What 
vent?” The attorney replied, “Well, 
it has been done!” 

This incident should 
a hint of what might have been the 


give us 


solution under a system of compul- 
sory licensing. It requires no stretch 
of the imagination to see the lazy 
or unresourceful engineer recom- 
mending to his department head that 
application for a license be made 
under the Compulsory Licensing 
Act. Developing a noninfringing de- 
sign would require a lot of thought; 
thinking is hard work; Heaven for- 
bid that we should have to do any 
independent thinking! 

So, with a compulsory licensing 
law at his disposal, the engineer 
merely usurps the invention of an- 
that 


time have devel- 


other man, whereas without 


law he would in 


oped a different, perhaps better, 


6. For example, population per motor vehicle, 
as of January 1, 1945, of: United States 4.15, 
Canada 7.75, Australia 9.40, United Kingdom 
21.98, World 51.2. 

7. 6 Geo. Wash. L. Rev 


499 (1938). 
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article to accomplish the same result. 
Can anyone in his right mind argue 
that the public benefits by the en 
actment of such a law? 

Notice that our present exclusive 
grant 
competitors to develop something 


(for & limited time) requires 


different to accomplish the same re- 
sult. The courts have repeatedly held 
that a result is not patentable,® and 
can be counted upon to declare in- 
valid all patent claims which attempt 
to cover a result only. Therein lies 
the protection of the public. Even 
the inventor of a basically new ma- 
chine must limit his claims in some 
respect to the structural embodiment 
of his invention. 


Inventors Should Be Encouraged 

To Maximum Effort 

In view of the obvious struggle today 
for supremacy being waged between 
the slave states and the free peoples 
of the world, inventors among the 
latter should be given a system of 
law which will stimulate their inven- 
tive powers to the maximum. The 
greatest possible incentive to the de 
velopment of invention in the ap- 
plication of atomic power should be 
provided. The present compulsory 
licensing law requires the sharing of 
every invention in atomic energy 
with every lazy, acquisitive manufac- 
turer in the field. 

To be sure, to a great extent, sci 
entists invent just for the love of 
science and for the glory in accom- 
plishment, not always for the vision 
of the offer of a beribboned patent. 
But it is worth pointing out that, 
for the most part, science ultimately 
is supported by industry, and indus- 
try must in the long run see a chance 
for some return on an investment, or 
it is far less likely to take a chance 
on research. Thus an investor may 
be willing to risk capital on research 
(which is always speculative to some 
extent), if he knows that the result- 
ing inventions will be given the pro- 
tection of a limited monopoly. We 
certainly diminish the incentive of 
investors to risk their capital on re- 
search by guaranteeing all competi- 
tors the right to enjoy the fruits of 
the research through a compulsory 
licensing law. 
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Why not let government sponsor 
the research programs? That brings 
us back to the old argument of free 
enterprise versus socialism, and I 
think our own achievements as a free 
enterprise nation speak loudly in fa- 
vor of free enterprise. Having worked 
closely with bureaucracy, I find it 
impossible to believe that politics 
can do the job nearly so well as can 
private initiative sparked by the 
profit motive. 


Private Industry Not Interested 
in Mass Murder Weapons 


This is not to argue that there is no 
place at all for government support 
of research. We all know that atomic 
bombs were developed through the 
efforts of a concerted government- 
sponsored and directed research pro 
gram. That fact is proof that it can 
be done, but it still does not establish 
that government should engage in 
discriminately in such research, ex- 
cept in time of war or national emer 
gency threatening war. Development 
of the atomic bomb was largely a 
matter of research in applied science, 
as distinguished from basic science. 
It is in applied science that private 
industry has done well, but of course 
private industry was not and still is 
not interested in developing instru- 
ments of mass murder. This field of 
scientific research can and should be 
left to government direction.® 

To the extent that the new law 
forbids the issuance of patents on 
inventions in nuclear fission useful 
solely for military purposes, the law 
is likely to excite little opposition, 
but even here the law may be objec- 
tionable. It is the purpose of our pat- 
ent system “to promote the progress 
of science and useful arts”.!° Two 
questions readily come to mind: (1) 
Who “bigger and_ better” 
atomic bombs? and (2) Is the devel- 
opment of 


wants 


useful 
solely for military purposes a “use 
ful art’’? 

Taking the second question first, 
I think the answer is, “Yes”. Even 
nuclear fission which is useful for 
military purposes only is useful so 


nuclear fission 


long as there are dictators in the 
world who are bent on the destruc 








John F. Schmidt is a member of the 
patent staff of the Joy Manufacturing 


Company in Franklin, Pennsylvania. Pre 
viously, he spent over four years with the 
patent department of General Electric 
Company and fourteen months with the 
patent section of General Motors. During 
the war, he was a maior in the Ordnance 
Department, doing patent work for the 
Army. 
tion of freedom. Under those circum 
stances, the answer to the first ques 
tion is we, the free people of the 
world, want “bigger and _ better” 
atomic bombs. 

It is therefore possible to make out 
a good prima-facie case for private 
enterprise in the field of militarily 
Presum 
ably, the Government would be the 


destructive atomic energy. 


only institution authorized to use 
atom bombs, so the monopoly in- 
herent in the usual patent would in 
cases of this sort be nonexistent. In 
junction against infringement is not 
the remedy in manufacture by or for 


8. Heidbrink v. McKesson, 290 Fed. 665 (1923) 
Dubilier Condenser Corp. v. Radio Corp. of 
America, 34 F. (2d) 450 (1929); O'Reilly et al. v 
Morse et al., 15 Howard 62 (U. S. 1853); in re 
Johnson, 605 O. G. 175, 74 U.S.P.Q. 161, 162 
F. (2d) 924 (1947); and cases cited therein. See 
also In re Perrine, 111 F. (2d) 177 (CCPA, 1940) 

9. There is evidence to indicate that the Gov 
ernment ought to take a hand in sponsoring basic 
scientific research. An article, ‘The Great Science 
Debate’, in Fortune for June 1, 1946, alleges 
that the United States is far behind other nations 
in this field. Government-sponsored basic scientific 
research may be one answer; perhaps there are 
others. For the most part, however, private indus 
try should have the job of conducting scientific 
research, and should be given such incentive os 
will induce it to engage in research. 

10. U.S. Const. Art. 1, § 8. 
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the United States Government; in- 
stead, the plaintiff must proceed in 
the Court of Claims.'! It is reason- 
ible to expect that the law would be 
similar in a genuine international 
federal government, in that the 
World Government could not be en- 
joined against infringement of any 
patent, nor could those who manu- 
factured for the World Government. 

The end result of such a law would 
of course be much the same as the 
end result of a compulsory licensing 
law, with a court determining what 
constitutes fair compensation. But 
note that such a law does not single 
out any particular field of scientific 
endeavor for compulsory licensing; 
rather, it puts the case for compul 
sory licensing squarely and directly on 
the use to which the invention will be 
made: used or manufactured 
by or for the United States .. .”!" 

It is not the purpose of this article 
to champion unreservedly the cause 
of private enterprise in the develop 
ment of destructive nuclear fission. 
The subject is necessarily a new one, 
and should be carefully explored and 
examined. It is pertinent, however, 
to point out here that the threat to 
freedom being what it is, something 
can be said in favor of the granting 
of patents on even such a frightful 
force as destructive atomic energy. 
The approach of the atomic energy 
law is bad because it tends to dis- 
courage the role of private enter 
prise in the development of atomic 
energy. Who shall say when such 
energy is useful solely for military 
purposes? 

Such writers as Brainard and 
Wyss!® recognize the danger of driv- 
ing many inventions “underground” 
and their exploitation as trade sec 
rets, in the event of the passage of 
a compulsory licensing law. It is 
recognized that some inventions are 
so treated today, and of course a 
change in the law which would stim- 
ulate such a practice, discouraging 
disclosures, would defeat the express 
purpose of the patent laws. The 
present state of knowledge of atomic 
energy may make “trade secrets” 
seem impossible, but we must re- 
member that we have not even begun 


to utilize atomic energy on a com 
mercial scale. It would be unwise 
now to state categorically that the 
utilization of atomic energy will 
never be such as to permit anyone 
to keep such utilization secret. 

In connection with atomic energy 
other than that useful only for mili 
tary purposes, we should realize that 
such other uses may, and probably 
will, also have military uses. So far 
as I know, Allied troops killed no 
enemy soldier by beating him to 
death with a telephone or a radio, 
but certainly telephones and radios 
played a tremendously important 
role in the Allied victory. Similarly, 
peaceful uses of atomic energy are 
very likely to have military applica- 
tions. Inventors should be given 
every incentive to the advancement 
of atomic energy development in as 
many directions as possible. To this 
end, new developments should be 
encouraged by granting to inventors 
the exclusive right to their discover- 
ies for limited times, as our general 
patent law now provides, but con 
trary to the present provisions of the 
atomic energy law. 

The problems and terrors of living 
in a lawless world have had and are 
having today precisely the effect 
Hamilton predicted would be the 
case on the states individually if the 
states had continued on a basis of 
interstate anarchy then.'* In 1787, 
the greatest minds of the day recog- 
nized the problem as being inter- 
state in scope, and they put the solu 
tion on the same political level as 
the problem. 

In the absence of world law today, 
we continue to deprive millions of 
our young men of their freedom by 
requiring that they become experts 
in the art or science of mass murder; 
we continue to deprive millions of 
ourselves as taxpayers of a substan- 
tial portion of our income to finance 
a system of military defense in which 
our potential enemies are not just 
the enslaved millions ruled by the 
dictators, but other free men as well. 
And we mistreat ourselves in this 
way because we try to solve an inter- 
national problem by national means. 
Suppose that the bureaucracy that 
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crucified Billy Mitchell had been 
given similar powers over the devel- 
opment of airplanes right after the 
first successful flight by the Wright 
brothers, as our Government now 
possesses over atomic energy. Would 
such bureaucratic stifling of United 
States airplane development have 
kept Japan from bombing Califor- 
nia? True, the Japanese bombed 
Pearl Harbor, but thanks to the 
progress made in aircraft develop- 
ment and in manufacturing tech 
niques by private enterprise encour- 
aged by a strong patent system, we 
were not very long in producing 
planes which were far superior to 
those of the enemy. 

The problem of world peace is in- 
ternational. The only cure for world 
anarchy is world government. More- 
over, the only kind of world govern- 
ment we and other free people will 
accept voluntarily is a world govern- 
ment of, by and for the people. Such 
an international union of the free 
can be started now among a few 
nations of the world.'® 

Until such a Union of the Free 
can be made universal, the free peo- 
ples must be made able to withstand 
the planned assaults of those in- 
imical to freedom. They must be 
given every known incentive to pro- 
mote progress in the development 
of atomic energy. Taking our cue 
from our own federal history, we 
should give the free an international 
patent system,'® and we should grant 
inventors the exclusive right to their 
inventions for a limited time. 


11. Act of June 25, 1910, as amended July 1, 
1918, 35 U.S.C. § 68 

12. Id 

13. Ibid. note 7 

14. For example, in The Federalist No. 8, 
Hamilton wrote: “Safety from external danger is 
the most powerful director of national conduct 
Even the ardent love of liberty will after a time, 
give way to its dictates. The violent destruction of 
life and property incident to war, the continual 
effort and alarm attendant on a state of continual 
danger, will compel nations the most attached to 
liberty to resort for repose and security to institu- 
tions which have a tendency to destroy their civil 
and political rights. To be more safe, they at 
length become willing to run the risk of being less 
free.’ 

15. Ibid, note 5. For the basic proposal, see 
Union Now, by Clarence K. Streit, and the monthly 
periodical Freedom and Union, edited by Streit, 
published at 700 9th St. N.W., Washington 1, 
=< 

16. See my article in Freedom and Union for 
March, 1947; reprinted in the Journal of the Patent 
Office Society, April, 1947. 
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Patent Law: 


Why Challenge the Court's View of ‘Invention’? 


by W. Houston Kenyon, Jr. + of the New York Bar (New York City) 


® This article is a reply to an article by Drury W. Cooper which appeared in the 


April issue of the Journal. Mr. Kenyon says that there is nothing new in the attitude 


towards patents of the present members of the Supreme Court, and declares that the 


decline in the number of patents granted since 1940 is the result of the war and of a 


post-war curtailment of Patent Office personnel, not the outcome of a hostile attitude 


towards inventions on the part of the courts. 





# In a recently published paper’ en- 
titled “Patent Law: Challenging the 
Court’s View of ‘Invention’”’, Drury 
W. Cooper, of the New York Bar, 
points to what he calls ‘‘a serious de- 
fect in the patent law, as adminis- 
tered by the courts, which” in his 
view ‘‘bids fair unless corrected speed- 
ily to emasculate the entire patent 
system’’. The Supreme Court is “mis- 
taken”, Mr. Cooper declares, in as- 
cribing an “‘esoteric” meaning to the 
word “invented” appearing in Sec- 
tion 4886 of the Revised Statutes. He 
urges that it should be enough to 
sustain a patent, assuming compli- 
ance with statutory requirements for 
issue, that its subject-matter is new 
and useful; that the Supreme Court 
by its decision in Hotchkiss vy. Green- 
wood? in 1850 has written into the 
statute an added requirement of pa- 
tentability which Congress never en- 
acted (namely, ingenuity beyond the 
expected skill of the calling) ; that in 
consequence the “slaughter has been 
1932 or 1933 
which courts 


terrific’ since about 


when the “favor” in 
had formerly held patents turned 
suddenly to “distaste”; and that the 
59 per cent fall in the number of 
patents annually issued (comparing 
1947 with 1933) shows that “inven- 
tion is being discouraged and the 
progress of science and the useful arts 
is being arrested.” As a remedy Mr. 
Cooper proposes that Congress “elim- 
inate by statute the power of courts 
to declare patents invalid on grounds 
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other than those of novelty and 
utility . 1.€., take away the power 
to speculate about the degree of 
genius involved in the creation ol 
any new and useful thing.” 

It must, with the respect owing to 
member of the Bar, be 
pointed out that Mr. Cooper’s argu- 
ments prove too much, and that his 


“remedy” would be worse than the 


a senior 


ills he describes. 

If the “mistake” of the courts origi- 
nated as long ago as 1850 it is, at the 
outset, somewhat difficult to under- 
stand why the patent slaughter did 
not begin till around 1932 or 1933, 
and harder yet to comprehend why 
it should have taken nearly a century 
to unmask so egregious an error. 

Nor “mistake” of the 
Hotchkiss case merely a local aberra- 


was the 


tion peculiar to the American scene. 
The rule 
seems to have appeared in the Eng 


announced in that case 
lish decisions at least as early as 
18678 and was formally enacted into 
the British patent statute in the re 
vision of 1932. It also appeared in 
Canadian patent law in a decision 
handed down in 18705 and has been 
adhered to ever since in that domin- 
ion. Evidently the Hotchkiss case ex- 
presses something which runs pretty 
deep in the thinking of lawyers 
trained to the common law. 


Greatest Slaughter of Patents 
Did Not Begin in 1932 


The suggestion that judicial favor 


towards patents turned abruptly to 
distaste in about 1932 or 1933 is not 
supported by the statistics of patent 
adjudication in the Supreme Court. 
The record, on the contrary, shows 
that the “slaughter” of patents in the 
years of that court’s greatest activity 
in deciding patent cases, namely the 
fifteen years from 1881 to 1895, in 
clusive, was statistically greater than 
in the decade ending with 1945. 

A survey of all published Supreme 
Court patent decisions handed down 
in the sixty-five years from 1881 to 
1945, both inclusive, indicates that 
in those years the Supreme Court ad 
judicated a total of 403 patents. Of 
these fifty-eight, or 14 per cent, were 
held valid and infringed, the rest 
invalid or not infringed. Of the en- 
tire period of sixty-five years, by all 
odds the most informative is the fif- 
teen years ending with 1895, for in 
those years the Supreme Court was 
the sole court of patent appeals for 
the entire country and reached the 
peak of its patent business. During 
those fifteen years the Supreme Court 
adjudicated 289 patents, more than 
twice as many as have been brought 
before it in all the years since 1895. 
Of these it sustained thirty-eight, o1 
13 per cent. When this fifteen-year 
period is further subdivided into 
five-year periods it appears that the 
percentages of patents sustained were 
as follows: in the five years 1881 
1885, 14 per cent; in the five years 
1886-1890, 11 per cent; in the five 
years 1891-1895, 15 per cent. Evi 
dently there was also a “slaughter” 
going on in the gay nineties. 

1. 35 A.B.A.J. 306; April, 1949. 

2. 11 How. 248. 

3. White v. Toms, 37 L. J. Ch. 204 (1867). And 
cf. Horton v. Mabon, 31 L. J. C. P. 255 (1862-3) 

4. 22 & 23 Geo. V, c. 32, § 25 (2) (f). 

5. Waterous v. Bishop, 20 U. C. C. P. 29 (1870) 
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Comparison of these figures with 
the decade ending in 1945, indicates 
: recent performance which is, by a 
breadth, 
patents than it was in the good old 


hair’s more favorable to 
days. In the recent decade the Su 
preme Court adjudicated thirty-six 


patents, sustaining five, or 14 per cent. 


Nothing New in Court's Attitude 
Toward Validity of Patents 

Judges and lawyers of our day who 
think the Supreme Court is being 
unprecedentedly tough on patents 
would do well to hearken to the 
words of Judge Putnam written in 
18946 


... If I felt at liberty to proceed in 
this case . . . on my understanding of 
the tendency and practical effect of 
the decisions of the Supreme Court 
during the last few years which have 
sustained so many decrees in the cit 
cuit courts holding patents invalid . . . 
and reversed so many in which the 
patents have not been held invalid. . . 
I could not concur in any opinion 
sustaining the validity of any of these 
patents. 


rhe resemblance between Mr. Coop 
er’s viewing-with-alarm in 1949, and 
Judge Putnam’s sad reflections of 
1894, suggests at least that the years 
1932 or 1933 did not mark the begin- 
ning of anything new or startling in 
the Supreme Court’s attitude toward 
patents. 

Nor is Mr. Cooper on much better 
ground when, from the 59 per cent 
fall in the number of patents issued 
(from 1933 to 1947), he draws the 
conclusion—‘‘Obviously, invention is 
being discouraged.and the progress of 
science and useful arts is being ar- 
rested.” Is it “obvious” that the num- 
ber of patents issued can be an index 
of inventive activity? The number of 
patents issued in a given year is no 
measure of work 
plished by the Patent Office in that 
vear, but in times of accumulating 
backlog and short-handed staff the 


doubt a accom- 


rate of issue, it would seem, bears lit- 
tle or no relation to what inventors 
are pouring into the office in the 
form of patent applications. 

A better guide to inventive ac- 
tivity, it is submitted, is to be found 
in the number of applications which 


annually reach the Patent Office. 


Measured by that test, we live today 
in a time of unprecedented inventive 
output. The past four years have been 
marked by a flood of applications 
pouring in upon the Patent Office 
which exceeds that of any similar 
period in its long history. 


Number of Patent Applications 
Slowed During War Years 

Let us look at the record. During the 
five fiscal years ending on June 30 
1936 to 1939, 
number of applications filed in the 


from inclusive, the 
Patent Office averaged approximate- 
ly 64,000 per year, with a slow up 
ward trend reaching a peak a little 
short of 67,000 in 1938 and 1939. 
The fiscal year ending June 30, 
1940, marked the beginning of a 
four-year decline in the rate of in 
which 
reached its bottom in the fiscal year 


flow of new applications 
ending in 1943 when only 43,870 ap- 
plications were filed. It is scarcely 
credible that the progress of science 
and useful arts was arrested in this 
country during the years from 1939 
to 1943. As all of us who had to do 
with such matters well remember, 
those were the years in which indus 
try passed through a phase of inten 
sive mobilization for war produc- 
tion. They were also years of vigor- 
ous and widespread development of 
the inventions needed to win a 
global war. A considerable part of 
this work was done without thought 
of patent protection, and to that ex- 
tent it sensibly diminished the num- 
ber of new applications reaching the 
Patent Office. 

But beginning with the fiscal year 
ending June 30, 1944, when thoughts 
of reconversion were stirring, the 
number of new patent applications 
began once again to increase. As V-E 
and V-] Days passed this tide rose to 
the greatest flood which the Patent 
Office has ever experienced, and it 
still continues today. In each of the 
1946, 
1947 and 1948 the number of new 


three fiscal years ending in 


applications was well above 70,000, 
and there is every reason to expect 
that before June 30, 1949, over 70,- 
000 will have been filed in the year 
ending on that date. 

Since the tide of new applications 
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began to gain as far back as 1944, 
and reached an all-time high in 
1946, one may well ask why only 20,- 
262 patents issued in 1947. The an- 
swer is to be found in the curtailed 
wartime staff of the Patent Office, the 
need for breaking in large numbers 
of new junior examiners after the 
war ended, and pressures which have 
continued since the war to operate 
the Office “economically”. The result 
today is a gigantic backlog of “ap 
From 
1935 to 1943 this backlog stood, on 


plications awaiting action”. 


the last day of each year, in the gen- 
eral area from 35,000 to 45,000 ap 
plications. Then it began to soar—in 
1944 to 52,669; in 1945 to 86,957; in 
1946 to 128,423; in 1947 to about 
142,000. Currently it stands at about 
149,000. The rate of growth has been 
checked, but the Patent Office still 
staggers under a fantastic burden of 
work. One manifestation is the grow- 
ing length of the pendency of appli- 
cations—of the 349 patents which is- 
sued on Tuesday, December 23, 1947, 
a little over 51 per cent had been pend- 
ing for more than three years. Long- 
pendency (measured in this way) 
stands today close to the highest fig- 
ures known in the present century. 


“Progress of Science” 

Is Flourishing 

Evidently, then, the “mistake” which 
the Supreme Court first made in 
1850 and has been making steadily 
ever since, has not had the effects 
(which Mr. Cooper ascribes to it) of 
discouraging invention or arresting 
the progress of science and useful 
arts. On the contrary, if current con- 
gestion in the Patent Office means 
anything at all, it means that in these 
post-war years the progress of science 
and useful arts has been phenome- 
nally vigorous and healthy. The ar- 
gument which Mr. Cooper makes, 
wherever pos- 
sible, inventors are keeping their dis- 
coveries secret’, is not one for which 


that “quite likely ... 


support can be found in the current 
records of the Patent Office. 

Nor is it readily apparent how 
Congress would have the power to en- 
act Mr. Cooper’s proposed remedial 





6. Gamewell Fire Alarm Co. v. Municipal Signal 
Co., 61 Fed. 948, 952-3 (concurring opinion). 
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statute. Its purpose and effect, ac- 
cording to its sponsor, would be to 
deprive the courts of the power to 
inquire whether a patented device 
exhibits more ingenuity than that of 
a man skilled in the art. But the Con- 
stitution provides for the grant of 
patents only to “inventors”. Congress 
may therefore provide for their issu- 
ance only to persons whom the courts 
find to be within that favored class. 
The Hotchkiss case decided that a 
man is not an “inventor” unless his 
patented device, when compared 
with what was known at the date of 
first conception, exhibits more in- 
genuity than was possessed by ordi- 
nary men skilled in that art on that 
date. As late as 1941 the Court delib- 
erately adhered to that constitution- 
al interpretation,” and expressly 
reaffirmed the Hotchkiss case. 

How then can Congress, by legis- 
lation, direct the Court to construe 
the Constitution otherwise? Surely it 
would be an anomaly in our scheme 
of law if Congress could, by statute, 
compel a construction of the Consti- 
tution which would give to it a 
power which the courts have held it 
does not possess—namely, the power 
to grant patents to persons not there- 
tofore classed as inventors. Yet this is 
the “remedy” which Mr. Cooper 
would have us adopt. To say that it 
would be a vain thing is but a partial 
answer; it would make confusion 
worse confounded. 

What then. are the causes of Mr. 
Cooper’s alarm, and what can be 
done about them? 

He is disturbed, as patent lawyers 
have been for generations, at the 
large proportion of patents which 
fall when put to the test of litigation. 

Mr. Cooper does not tell us why 
this is so, but he suggests in effect 
that a finding by the Patent Office 
that a particular device is patentable 
should be treated by the courts as a 
binding administrative determina- 
tion, presumptively correct if sup- 
ported by any evidence and to be 
overturned only if unsupported by 
evidence or wholly capricious. 


Patent Office Cannot Decide 
Validity of Patents 


However desirable it would be to 
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have the decision of the Patent Office 
final upon the point of validity, the 
experience of almost a century in 
this country, and of very nearly the 
same length of time in the courts of 
Great Britain and Canada, has shown 
that unhappily we cannot accord 
such weight to the decision of a pat- 
ent examiner. Patents are obtained 
ex parte. An examiner makes the 
best search he can in the time avail- 
able to him for examining each of 
the many cases for which he is re- 
sponsible. It is greatly to the credit 
of the Patent Office, and to the chiefs 
of its sixty-nine patent examining di- 
visions, that in so large a proportion 
of the cases coming before them they 
do a surprisingly good job. But no 
action upon a patent application is 
any better than the search which lies 
behind it. As the arts today multiply 
and expand, searching becomes ever 
more difficult and slow. Searching, 
by and large, is the responsibility of 
the junior examiner, of whom hun- 
dreds have newly come to work in 
the Patent Office since the war. The 
junior is faced with a classification 
system in which existing United States 
patents are arranged by subject- 
matter in some 43,000 subclasses. As 
his experience grows he makes up his 
own further unofficial subclasses in 
the areas of his responsibility. But 
only United States patents are in- 
cluded in the general classification 
system—technical journals and for- 
eign patents, though equally appli- 
cable on the issue of patentability, 
are not classified for him. He must 
in some way keep abreast of the ex- 
panding literature and the large 
numbers of incoming copies of for- 
eign patents, often poorly indexed or 
not indexed at all, to keep his own 
private classes up-to-date. On top of 
this he is necessarily driven by the 
volume of work pressing upon him, 
and has a reputation to make with 
his superiors for efficiency and des- 
patch of business. 

Under these circumstances it is 
hardly to be wondered that a certain 
number of applications go to issue 
notwithstanding the existence, un- 
discovered by the examiner, of some 
prior patent or publication which 


seriously impugns novelty. These, 
by and large, are the patents which 
become the subject of Mr. Cooper's 
“terrific slaughter” in the courts. An 
excellent example is the patent held 
invalid in Cuno Corporation v. Au- 
tomatic Devices Corporation, 314 
U.S. 84 (1941). In that case each of 
the principal prior patents relied on 
by the Supreme Court in holding 
the Mead patent invalid, was a pat- 
ent which the examiner had failed 
to find when Mead’s application was 
being examined. 


Most Patents 

Are Never Litigated 

In the years immediately preceding 
the recent war about 40,000 patents 
issued annually, and it is not un 
likely that this rate will be reached 
and exceeded in the years soon to 
come. Yet only a few hundreds of 
patents reach the courts annually. 
[he great majority are never liti- 
gated, and of these by far the largest 
part probably consists of those for 
ideas, originally good, which died 
aborning. Another group, not so 
large, go into widespread use, are 
generally respected, earn royalties for 
their owners and never get into court 
during their allotted span of seven- 
teen years. Between these lie the 
relatively few patents whose inven- 
tions are used, or asserted to be used, 
and as to which validity or infringe- 
ment is so closely in question that 
only litigation can settle the issue. 
Che attitude of the courts towards 
patents is important chiefly as it 
affects this last mentioned and ac- 
tually very small number of patents, 
which sometimes are shrouded in 
doubt and controversy from the day 
they issue. 

If it be thought that the attitude 
of the courts towards these patents 
is tough (as indeed it is), the remedy 
is not to be found in a statute pur- 
porting to change the rules of deci- 
sion. The rule now is, and has been 
Hotchkiss v. Greenwood in 
1850, that an idea, to be an inven- 


since 


tion, Must possess more ingenuity 
than was contemporaneously avail- 
able to the “man skilled in the art”. 





7. Cuno Corp. v. Automatic Devices Corp., 314 
U. S. 84 (1941). 
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[his hypothetical “man” constitutes 
the working standard of reference. 
(he task of ascertaining his skill, 
as background for deciding a patent 
case, is exactly the same as ascertain- 
ing the care which a reasonably 
prudent man would have exercised 
on a highway. But the “man skilled 
in the art” does not, like the reason- 
ably prudent man on the highway, 
remain about the same from year 
to year. The “man skilled in the 
irt” is forever growing more skilled 
and better informed. He is far better 
equipped today than he was in the 
days of our fathers. Today he is an 
average contemporary engineer or 
chemist, 1949 model, with all the 
information, resources and_back- 
ground currently available to an 
educated man in his field. Ten years 
hence he will be substantially better 
informed and_ have substantially 
ereater resources than he has today. 
Judge Frank put his finger upon 
the phenomenon of a moving stand 
ard of reference when he wrote®*: 


It may be said that there is ; 


correlation between Supreme Court 
patent decisions and the fundamental 
sources of technological advances; that, 
at the bottom, it is not the courts’ atti 
tude that has been modified but the 
nature of scientific study. 

Judge Evans put it more bluntly®: 

For the skill of the mechanic proba- 
bly in most fields in 1940 was higher 
than it was in 1900, which in turn was 
higher than it was in 1860. Better edu 
cation, greater familiarity with ma- 
chines, wider experience with equip 
ment and participation in production 
of more complicated machinery, have 
raised the aptitude of him whom we 
call the mechanic. And it must be al 
ways kept in mind that patentable 
novelty or invention calls for some- 
thing more than the skill of the me- 
chanic. 

Once we recognize that the courts 
have not changed their measure, but 
that there has been a steady advance 
of the standard or datum to which 
their measure refers, we shall see 
more clearly why the so-called “‘tight- 
ening up”, of which some say the 
courts are guilty, is no more than a 
commendable effort to keep inven- 
tion abreast (?.e., one step ahead) of 
advancing common knowledge, and 
thereby to prevent retrograde move- 
ment. 


Courts Should Have Power 

To Judge ‘Ingenuity’ 

lo deprive the courts by statute (as 
suming it were constitutionally pos 
sible) of their power to judge the 
quantum of ingenuity involved in a 
patent, would deprive them of the 
ability to keep invention ahead of 
common knowledge in an age of 
startling advance, would flood the 
country with patent monopolies 
based on mechanical skill or less, and 
would debase the patent system into 
an unseemly scramble to anticipate 
probable lines of competitive devel 
opment. 

If patents today are in the “hope 
less position” to which Mr. Cooper 
refers, the remedy lies rather in bet 
tering the examination techniques of 
the Patent Office. A corps of examin- 
ers, sufficiently numerous to give 
careful and unhurried attention to 
each incoming application, and sufh 
ciently skilled to make thorough 
searches in every case, will go far to 
narrow the scope, or prevent the 
issue, of those patents which may 
otherwise go to the judicial grave 
yard. A backlog of 149,000 applica 
tions pending and not yet acted 
upon approaches the dimensions of 
a national scandal. A weekly issue of 
patents of which more than _ half 
have been pending for over three 
years is contrary to the public in- 
terest. 

Credit is due to the present Com- 
missioner of Patents, Lawrence C. 
Kingsland, and to his immediate 
predecessor, Casper W. Ooms, for de- 
voted and largely thankless public 
service in trying to cope with the 
mounting backlog of work, and in 
recruiting able young men for the 
examining staff. But the Commis- 
sioner of Patents must make do with 
the money Congress gives him. In 
point of cost, the Patent Office today 
is one of the smaller agencies in 
Washington, operating on a smaller 
annual appropriation than several 
bureaus whose relation to the na- 
tional life is considerably more lim- 
ited. Economy-minded Congressmen, 
fired by a laudable ambition to re- 
duce the cost of government, are 
prone to slash deeper than they think. 
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the Patent Office regularly gets less 
money than it asks. No other force 
save the force of public opinion can 
secure for this arm of government 
all it needs to serve the public in 
terest well. 

Return to the pre-1836 system of 
granting patents without examina 
tion is unthinkable in our day and 
age. If examination were abandoned, 
the position of patents would indeed 
soon be hopeless. But it does not lie 
beyond the power of Congress, not 
the resources of the federal taxpayer, 
to provide machinery which will 
bring patents into a much higher 
judicial esteem. What is needed is to 
get away from the thinking which so 
often limits Patent Office appropria- 
tions to estimated Patent Office fee 
receipts, and to frame those appro- 
priations in the light of the public 
interest in granting patents for true 
inventions and denying patents for 
those ideas which are noninventive 
by existing judicial standards. If 
perfection cannot be wholly achieved 
in this respect, we can at least take 
steps in the right direction. Most 
important among these steps is a 
Patent Office appropriation policy 
which will provide a material in- 
crease in the number of examining 
positions, job security for employees, 
pay sufficient to prevent undue turn- 
over, modest but adequate office and 
filing space, civil service ratings com 
parable to the responsibilities in- 
volved, opportunities for promotion 
-all under adequate management 
and supervision. This remedy, clearly 
within the congressional power, 
would go far to attack the trouble at 
its root, rather than merely to gloss 
over and conceal one of its disagree- 
able symptoms. 

The remedy for Mr. Cooper's “‘ter- 
rific slaughter” of patents does not 
lie in curtailment of judicial power 
to slaughter, but in such improve- 
ments in examination facilities as 
will control the issue of those few 
patents which cause most of the 
trouble. 


8. Picard v. United Aircraft Corp., 128 F. (2d) 
632, 640-1 (CCA 2d, 1942, concurring opinion). 

9. Chicago Steel Foundry Co. v. Burnside Steel 
Foundry Co., 132 F. (2d) 812, 815 (CCA 7th, 1943). 
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A Referee's View of Bankruptcy: 


A Discussion of Fifty Years of Accomplishment 


by Estes Snedecor + Referee in Bankruptcy at Portland, Oregon 


® Our system of bankruptcy is one of the most important mechanisms in our free enter- 


prise economy. This article, adapted from a speech delivered last fall before the 
Judicial Conference of United States Circuit and District Judges for the Ninth Circuit, 
held at Seattle, Washington, is a discussion of the features of the Bankruptcy Act of 
1898, and the improvements which were made in it by the Chandler Act of 1938. 





" The Bankruptcy Act signed by 
President McKinley, July 1, 1898, 
has reached the ripe old age of 50 
years. Prior to its enactment Congress 
had on three earlier occasions exer- 
cised its constitutional power to enact 
uniform laws on. the subject of bank- 
ruptcy, only to repeal them within 
a few years as unworkable. These 
laws were enacted largely as emer 
gency measures following long peri- 
ods of economic depression. Vigorous 
attempts were made from time to 
time to repeal the present Act but it 
has withstood every critical test and 
is now recognized as a permanent 
part of our jurisprudence. Congress 
has been diligent in strengthening 
the Act from time to time against 
abuses and in expanding the scope 
of relief to conform to more enlight- 
ened methods of dealing with the 
relation of debtor and creditor and 
with necessary adjustments in the 
complex capital structures of cor- 
porations. 

In the light of fifty years of experi- 
ence Congress has by amendment 


and addition evolved one of the 
most concise and clearly expressed 


laws on our statute books. It is the 


product of the experience and expert 
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draftsmanship of the best minds 
skilled in bankruptcy practice. The 
Chandler Act of 1938 completely 
overhauled and streamlined the law. 
At the same time the hastily drawn 
debtor relief sections of 1933-34 were 
rewritten and geared into the Act as 
separate chapters. 

Achievements of Chandler Act 

Are Listed 

Io refresh your memories and very 
briefly, here are some of the achieve- 
ments of the Chandler Act: 

The absolute reqvirement that a 
bankrupt must be examined at a 
meeting of his creditors before he is 
eligible for discharge. (Section 14b 
and e.) 

The 
discharge procedure for individuals 
to avoid the frequent miscarriage of 


establishment of automatic 


justice prevalent under the old law 
that required the filing of an ap- 
plication for discharge within a year. 
(Section 14a.) 

Vesting in the referee power to 
grant and revoke discharges, thus 
doing away with the cumbersome 
special master procedure. (Section 38 
(4).) 

The extension of summary juris- 
diction over the dissolution of ju- 


dicial liens acquired within four 
months prior to bankruptcy to over- 
come the results of the Supreme 
Court’s decision in Taubel-Scott 
Kitzmiller v. Fox, 264 U. S. 426 
(1924). (Section 67a (4) .) 

The expanding of summary juris 
diction over the accounts and allow- 
ances of state court receivers and 
assignees for the benefit of creditors 
appointed within four months priot 
to bankruptcy. (Section 2a (21) .) 

The strengthening and clarifica- 
tion of sections relating to prefer- 
and fraudulent 
The rewriting of Section 77B as 


ences conveyances. 
new Chapter X for the reorganiza 
tion of corporations. 

The repealing of the old composi 
tion section (Section 12), and the 
addition of Chapter XI for the con 
firmation of arrangements with un- 
secured creditors proposed by cor- 
porations or individuals. 

The addition of Chapter XII to 
provide for the adjustment of multi 
ple obligations against real property. 

And the addition of Chapter XIII 
to provide a simple and inexpensive 
method for the payment or composi 
tion of debts by wage earners in 
monthly installments. 

Later the emergency sections for 
the composition of indebtedness of 
local taxing agencies were revised as 
Chapter IX and made a permanent 
part of the Bankruptcy Act. 

Now only the farmer-debtor reliel 
remains in the 


section (Section 75) 
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category of emergency legislation. 
[his notwithstanding the fact that 
the emergency under which it was 
created long since has disappeared 
and the farmers for seven years o1 
more have enjoyed an unprecedented 
period of prosperity. However, the 
National Bankruptcy Conference, 
composed of leading authorities on 
bankruptcy law, has recognized the 
need of special treatment of the farm 
er-debtor class and has drafted and 
sponsored a bill in the 80th Congress 
as H. R. 2451. The bill incorporates 
the substantive relief now judicially 
established under Section 75 within 
the framework of a new Chapter XVI 
conforming as far as possible to the 
judicial standards of procedure found 
in the other relief Chapters XI, XII 
and XIII. The provisions of Chapters 
I-VII of the Bankruptcy Act, where 
not inconsistent, are made applicable 
ind thus the new chapter will be- 
come an integral part of the entire 
Act. It abolishes the position of con 
ciliation commissioner and the fee 
system of compensation by providing 
for the reference of the proceedings 
to a referee in bankruptcy. 


Proposed New Section 75 
Would Complicate Act 
Congressman Lemke also has rewrit 
ten Section 75 to be incorporated as 
a permanent chapter of the Bank 
ruptcy Act. His bill is H. R. 463. 
While it contains many improve 
ments over the present Section 75, 
it seeks to retain the office of concilia- 
tion commissioner whose specified 
qualifications are such as to insure 
the appointment of individuals in 
sympathy with the farmer's problems. 
It prohibits the reference of such 
cases to a referee in bankruptcy or a 
special master, and further compli- 
cates the difficulty of administration 
by providing that the conciliation 
commissioner must have the quali- 
fications of a referee in bankruptcy 
as well as a sympathetic knowledge 
of the farmer’s problems. The com- 
pensation of the conciliation com- 
missioner is limited to not exceeding 
$75 per case depending upon the 
number of cases filed within the 
district. 

After a hearing upon the merits 


of the two bills the Subcommittee of 
the House Judiciary Committee ol 
the 80th Congress reported favorably 
on H.R. 2451, sponsored by the Na 
tional Bankruptcy Conterence, but 
no further action has been taken 
thereon. It is to be hoped that this 
bill with any necessary modifications 
may become law betore the now 
overextended farmers are caught in 
another decline in the price of farm 
products. Otherwise, your courts will 
be cluttered again with litigation oc- 
casioned by the ambiguous provisions 
of Section 75 and the practical difh 
culties of its administration. This 
bill has been reintroduced in the 8 Ist 
Congress as H. R. 276. 


Problem of Farmer-Debtor Relief 
ls Old as Hammurabi 
Do not think for a minute that all 
farmer-debtor problems have been 
solved by the decisions of the past 
ten years. The woes of the farmers 
have been with us since the dawn of 
history. In the Code of Hammurabi, 
written by the King of Babylon over 
1000 years ago, is found the first 
Frazier-Lemke Act, which provided: 
If a man owe a debt and Adad [the 

Storm God] innundate his field and 
carry away ‘the produce, or, through 
lack of water, grain have not grown 
in the field, in that vear he shall not 
make any return of grain to the credit- 
or, he shall alter his contract tablet 
and he shall not pay the interest for 
that year.! 

The Chandler Act did not attempt 
to cope with the fiscal and adminis- 
trative problems arising out of the 
fee system of compensation of ref- 
erees and the use of indemnity funds 
to defray the cost of operation of the 
referee’s office. Its only contribution 
to this problem was an amendment 
giving the judge power to limit or 
reduce the rate of compensation of 
a referee if it should become exces 
sive. (Section 40 a.) 

This particular problem of bank- 
ruptcy administration became the 
subject of intensive investigation by 
a committee appointed by the Attor- 
ney General in April, 1939. Its report 
was completed at the close of the year 
1940 and was transmitted to the Con- 
gress and the Chief Justice of the 
United States. Then World War II 
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burst upon us. Following in its wake 
came the period of unprecedented 
prosperity that reduced bankruptcy 
filings to an all-time low. The earn 
ings ol some full-time referees were 
reduced to as low as $200 or $300 
a month. Referees were driven into 
other fields of endeavor. Indemnity 
funds for the operation of the offices 
and courts of the referees were soon 
exhausted. A breakdown of bank 
ruptcy administration was threat- 
ened. This became fertile ground for 
the enactment of the Referees’ Salary 
Bill. The desperate plight of referees 
and their clerical staffs served to 
bring into bold relief the over-all 
advantages of the bill. The findings 
and recommendations of the Attor- 
ney General's report of 1940 fur 
nished the ground work for the 
proposed amendments The bill was 
approved June 26, 1946. It was put 
into effect a year later on July 1, 
1947. A summary of its benefits is as 
follows: 

The elimination of the evils and 
suspicions attendant upon the fee 
system of compensation of a judicial 
officer. 

Che coordination of the functions 
of the bankruptcy courts under the 
supervision of the Administrative 
Office of the United States Courts. 

The reduction of the number of 
referees and putting more of them 
upon a full time basis. 

Enlarging the opportunities of 
those desiring to make a career in the 
judicial field of bankruptcy by mak- 
ing their tenure more secure and by 
adding the civil service retirement 
benefits. 

Some of us who took pride in the 
efficient operation of our offices under 
the old system find it difficult to con- 
form to the irksome restrictions and 
detailed routines necessarily imposed 
upon us by the Administrative and 
General Accounting Offices. But we 
recognize the salutary effects of a 
unified system of judicial adminis- 
tration and are fully reconciled to its 
annoyances. 

At this point I should like to say 
that I have the highest admiration for 


} 


The Code of Hammurabi, translated by Robert 
Francis Horper (2d ed.) §48, page 27. 
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Mr. Chandler 
for the very competent manner in 


and his efficient stafl 


which they handled the multitudi 
nous details of putting the Reterees’ 
Salary Act into effect within a yea 


after its passage. The experience of 


the first year indicates that then 
judgments were sound and _ thei 
estimates of income and expenses 


were unusually accurate. To come 
out ahead in the first year’s operation 
Their task 


was not easy and called for the dis 


is a real achievement. 
play of the utmost firmness and tact. 
With the present increase of 50 per 
cent in the number of bankruptcy 
filings over the year 1946, it is natural 
that there should be some necessary 
readjustments in salaries and in 
territories. But on the whole the sys 
tem has worked admirably. Further- 
more, it is sufficiently elastic to pro- 
vide for any eventuality. 


Under the new system the position 
of the referee has taken on a new 
dignity and_ self-respect that will 
inspire even a higher quality of ju 
dicial service. The fee system of com 
pensation put a referee in a difficult 
position no matter how conscien 
tiously he conducted the proceedings 
before him. It is to be regretted that 
there are some sordid pages in the 
record of bankruptcy administration. 
However, in my thirteen years of as 
sociation with referees throughout 
the country I have been impressed 
by their high ideals, their unusual 
skill and competence and their readi- 
ness to further any movement to im- 
prove administration. 
They took a leading part in originat- 


bankruptcy 


ing and serving as members of the 
National 
This conference originated in 1933 


Bankruptcy Conference. 
as an informal group of lawyers, 


credit accountants, bankers, 


referees, professors and authors 


men, 


schooled in bankruptcy law and pro 
cedure. Its greatest achievement was 
the drafting of the Chandler Act but 
it still continues as the most influen 
tial body dealing with bankruptcy 
legislation, ‘The conference was ex 
ceedingly helpful in framing the 
amendments in the Referees’ Salary 
At. in 2 of the 
achievements of the National Bank- 


recent account 
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ruptcy Conference, Mr. Banks had 
this to say about Paul King, the late 
referee of Detroit, Michigan: 

Under the patient and painstaking 
leadership of Paul King, of beloved 
memory, the Conference took shape, 
and committees of various national 

groups were appointed to sit in as 
active conferees in this new, and what 
was to be, powerful and significant 
One cannot pass without 
some special word in memory of Paul 
King. He was a diminutive person 
with a fine intellect and charming 
personality, and to him 
others must be given the main credit 
for the accomplishment achieved. He, 
of course, held the conference together. 
He, the architect, fashioned the struc- 
ture made out of the thinking of many 
men, and to him—the accolade of 
history.2 

At this point it should be recorded 


body. 


above all 


that Mr. Justice Douglas was the 
chief architect of Chapter X. 

Bulwark of Credit System 

Is Bankruptcy Law 

So much for a cursory review of the 
accomplishments in expanding the 
Bankruptcy Law and improving its 
administration. Now just a few com 
ments upon the ramifications of the 
law into our social and economic 
life. To most people the word “bank 
ruptcy” means the release of a person 
from his debts. But it has far greater 
significance. It is the bulwark of our 
credit system. As recently stated by 
the executive manager of the Na 
tional Credit Men 
“the Act is one of the keystones in the 


Association of 


credit structure of today.’* To do 


away with a uniform law on bank- 
ruptcy is unthinkable. It would be 
disastrous to return to the chaotic 
conditions obtaining prior to the 
passage of the Act in 1898. Reming 
ton pictures those conditions in these 
vivid words: 

The condition of affairs that existed 
when there was no bankruptcy law 
preventing preferences is well remem 
bered. Those were days when the law 
of the survival of the fittest had unre 
strained operation. No confidences 
were possible between a debtor and 
his creditors. The debtor who found 
his affairs getting into bad shape 
dared not breathe a word of his condi 
tion to any creditor, lest such a one 
would alarmed and 
down upon him with the sheriff. Nor 
did one creditor dare confer with 
another about their common debtor's 


become come 






Estes Snedecor has been Referee in 


Bankruptcy for the United States District 
Court at Portland, Oregon, since 1936. 
Before that, he practiced law in Portland 
for twenty-six years. He is active in nu 
merous legal, charitable and fraternal 
organizations, and was President of the 
National Association of Referees in Bank 
ruptcy in 1946. 


affairs lest the other creditor take im 

mediate action and get ahead of him 
There were no mutual confidences 

possible, for it was the reign of the old 

common law whose _ fundamental 
maxim, translated into popular . lan 
guage, is ‘‘first come, first served’. The 
maxim “The law favors the diligent 
creditor” too often came to mean “the 
law favors the favorite creditor’, the 
wife or other relative or some powerful 
commercial house or bank which was 
carrying a cognovit note or chattel 
mortgage for ready levy or for the 
taking of quick possession. 

The commercial world was given 
over to the unrestrained rule of the 
“survival of the fittest’. 

At the hint of coming insolvency 
began a frantic race for priority. Mor« 
than likely the debtor himself would 
already have given a chattel mortgag 
to some favored creditor or relative 
and in addition have made an assign 
ment to his own attorney. . . . Whilst 
all this was going on, creditors, on 
their part, would be hurrying out legal 
papers, one for the appointment of a 
receiver, another for an execution and 
so forth. 

Those were strenuous times, indeed 
when lawyers stayed up all night pre 
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® The International Law Commis- 
sion, which commenced its session 
April 12, is holding daily meet- 
ings at Lake Success to undertake 
the progressive development and 
codification of international law. 
With agenda consisting of six main 
items, the Commission devoted three 
meetings to considering plans for 
the codification of international law. 
It expects to make a survey of the 
whole field of international law and 
select specific topics for codification. 

The Commission is composed of 
fifteen 


many countries. Elected by the Gen- 


members coming from as 


eral Assembly at its recent session in 
Paris to serve three-year terms, they 
are all outstanding jurists in interna- 
tional law. They, as a whole, repre- 
sent the chief forms of civilization 
and the basic legal systems of the 
world. However, they serve in a per- 
sonal capacity and are not repre- 
sentatives of their respective govern- 
ments. 
During its 
April 12, the elected 
as its Chairman Manley O. Hudson, 
United States, of the Harvard Law 
School, formerly Judge of the Per- 
manent Court of International Jus- 
tice at The Hague. Professor Vladi- 
mir M. Koretsky, U.S.S.R., and Sir 
Benegal Narsing Rau, India, were 


inaugural meeting 


Commission 


elected Vice Chairmen. At the second 
meeting on April 13, the Commission 
elected Ambassador Gilberto Amado, 
Brazil, Rapporteur. 
OPENING ADDRESS BY THE ASSISTANT 
SECRETARY-GENERAL. 

In his opening address, Dr. Ivan 
Kerno, Assistant Secretary-General of 
the United Nations in charge of 
Legal Affairs, hailed the commence- 
ment of the Commission’s session as 
a most significant event and added 
that the realization of its importance 


The International Law Commission 


would undoubtedly grow as the work 
of the Commission developed. 

“I feel”, Dr. Kerno declared, ‘‘that 
we are in a sense opening the doors 
of a great and ancient edifice—the 
mansion of international law.” “It 
is a house”, he said, ‘‘that must be 
remodeled and must be put in order, 
for it is the place in which the whole 
world must live. It is only under its 
roof and within its protective shel 
ter that the members of the United 
Nations will find the international 
peace which the organization is es 
tablished to maintain and secure.” 

Dr. Kerno further pointed out that 
international law was significantly 
mentioned both in the Preamble and 
in Article 1 of 
United 


the Charter of the 
“But” 


was also recognized at 


Nations. ss he con 


tinued, “‘it 





San Francisco that there was need 
for improvement and for systema- 
It was there- 
fore provided in Article 13 that one 


tization in that law. 


of the principal functions of the 
General Assembly should be to en- 
courage the progressive development 
of international law and its codifi- 
cation, a formulation designed to 
strike a balance between the need 
for change and the need for sta- 
bility.” 

REMARKS BY THE CHAIRMAN. 

In assuming the chairmanship of 
the Commission, Professor Hudson 
emphasized that the Commission's 
work was based upon history, but, 
that history was anything but static. 
It is always moving in a stream. He 
declared that the Commission must 

(Continued on page 492) 





Dr. Ivan Kerno congratulating Professor Manley O. Hudson on his election as Chair- 
man of the International Law Commission. 
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® England’s Plan for Legal Aid 


This comprehensive plan for making the services of 
lawyers available to all in England, which is explained 
in detail beginning at page 453 of this issue, constitutes 
a landmark in legal history. It is designed to give practi- 
cal effect to the ideal expressed in Magna Charta’s Chap- 
ter 40—that justice shall not be sold or denied to any 
person. | 

Because England now has a Labour Government 
which has nationalized banking, coal and the railroads, 
some writers in America have jumped to the conclusion 
that the plan is a scheme to socialize the legal profession. 

It is essential to make it plain that this inference, 
though superficially easy to draw, is contrary to fact. 
The plan was drafted by the Law Society of London 
in 1943-44; the Labour Government was not elected 
until July 5, 1945. The appropriate legislation was 
officially prepared for Parliament by the Rushcliffe 
Committee which was appointed May 25, 1944, and filed 
its report in May, 1945, during all of which period 
England was governed by a Coalition Cabinet, consist- 
ing of Conservative and Labour members with Winston 
Churchill as Prime Minister. The driving force behind 
the plan was not any ideology but was the grim impact 
of a deadly war in which legal aid was found as essential 
to morale as medical assistance. 

The plan’s especial significance to us in the United 
States is that it provides legal aid not only for the poor 
but for all persons whose gross incomes are not in excess 
of $3,000. The poor will be given lawyers’ services free, 
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but persons of moderate means are required to pay 
according to their means. 

Lawyers will receive 85 per cent of their usual fees, 
which in England are fixed by law. If payments by 
assisted persons plus counsel fees recovered in litigated 
cases are insufficient to pay the lawyers, the British 
Treasury will make up the difference. Solicitors and 
barristers are free to join in the plan or stay out. The 
whole plan will be administered by, and all monies 
will be handled by, the Law Society as representative 
of the legal profession in England. ‘The direct personal 
relationship between attorney and client will be main- 
tained. 

This reform in England is certain to attract public 
attention in America and to have an effect on our own 
legal institutions, The demand that lawyers’ services 
be available to all at prices people can afford is a moral 
demand of great intensity that must be met. 

We hope our bar associations will be forehanded with 
concrete plans, because we hold to the conviction that 
it is better to have such plans administered by the 
organized Bar in accordance with professional standards 
and disciplines than by any governmental agency 01 
bureau. 

The American Bar Association in 1946 resolved that 
“it is a fundamental duty of the Bar to see to it that all 
persons requiring legal advice be able to obtain it, 
irrespective of their economic status. 

“The Association approves and sponsors the setting 
up by state and local bar associations of lawyers’ referral 
plans and low cost legal service methods for the purpose 
of dealing with cases of persons who might not otherwise 
have the benefit of legal advice”. 

That is a sound beginning, but it is only a beginning. 


® The True Administration of Justice 


Time was when the judges and lawyers treated the 
troubles of the litigants who came to them much as the 
hunting set treats the foxes—something to be disposed 
of but, more important, something to be preserved as 
the material of a very pleasant slice of life. The chase 
was more important than the kill. The chancellor, when 
someone had the temerity to mention the fact that a 
will construction case had been before him for decision 
for three and a half years, would pause on his way to 
dinner with the master of the rolls and explain how im- 
portant to the symmetry of the law was that deliberation 
which made for correct decisions. It is more than we can 
expect of human nature to hope that judges left wholly 
to their own devices will not acquire a proprietary 
attitude toward the litigation before them. 

in the United States of America in the year of our 
Lord 1949 there are two great forces operating effectively 
against this tendency: the Judicial Conference of the 
United States and the Administrative Office of the 
United States Courts, The Report of the Conference, 
held at Washington, September 27-29, 1948, and the 
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ties of judicial life, does not give to the citizen value 
received for the expense, is disapproved. Status reports 
were received on legislative proposals previously recom- 
mended, among them those concerning the adequacy 
of existing provisions respecting indigent litigants, 
sentencing and parole of youthful offenders and the 
treatment of insane persons charged with crime. 

The Conference- extended a vote of appreciation to 
the Committee on the Codification and Revision of the 
Judicial Code whose untiring efforts had resulted in 
the revision, codification and enactment into positive 
law of Title 28 of the United States Code. 

Che self-criticism of the courts in regard to theii 
dockets was made possible by the Report of the Director 
of the Administrative Office of the United States Courts 
and the supporting Report of the Division of Procedural 
Studies and Statistics. In importance the office of Di- 
rector is comparable to that of the Attorney General 
and this important office since its creation has been 
administered in a way to strengthen the confidence of 
the Congress in the principle. More and more power 
has been reposed in the Director. For instance, the 
revision of the Judicial Code permits him to fix the 
salaries of law clerks of judges under the supervision 
and direction of the Conference. Again, it omits the 
former requirement that the Director obtain the ap- 
proval of the Supreme Court for the appointment of 
employees of the office. 

The Director sounded a warning about the sharp 
increase in the number of pending bankruptcy cases 
and did not hesitate to attribute it in part to the lack 





of incentive for the referees to close cases now that the 
fee system has been abolished. He was unwilling to 
recommend additional personnel until intensive efforts 
of the present staffs had been exerted. He referred to 
savings that had already been accomplished and _ to 
others hoped for as a result of efforts of the Conference 
Committee on Economy but called attention to the fact 
that in the year 1949 the appropriation for the federal 
courts is but $19,352,100 or .06 of 1 per cent of the 
federal budget of $32,312,512,000. Fortunately the effort 
lavished on the maintenance of the “firmest pillar of 
government” is not measured in dollars. 


Be $5 

The many worthy activities and projects of the Associa 
tion cost money. We never have enough for the adequate 
financing of all the things we should do and want to 
do. More is needed for Regional Group Conferences on 
International Law, for Regional Conferences, for full 
time staffs for Sections, for printing, for the JOURNAL, 
for a new Headquarters building and for other pw 
poses. Appropriations must be made against general 
funds every year if we are to accumulate enough for a 
building. To that end the drafts on the general fund 
must be made good by additional dues in some form. 
Pending the presentation of a comprehensive plan by 
the Committee on Ways and Means, it is hoped that 
every member will increase his own dues now by 
$5 as suggested in the proposal published in the May 
JOURNAL. 








IMPORTANT 
HEADQUARTERS — KIEL AUDITORIUM 


APPLICATION FOR HOTEL ACCOMMODATIONS FOR THE 
ANNUAL MEETING OF THE ASSOCIATION, TO BE HELD IN 
ST. LOUIS, MISSOURI, SEPTEMBER 5-9, 1949, TOGETHER 
WITH $5.00 REGISTRATION FEE (CHECK TO BE MADE PAY- 
ABLE TO THE AMERICAN BAR ASSOCIATION), SHOULD BE 
PROMPTLY ADDRESSED TO THE HOTELS RESERVATION 
BUREAU, AMERICAN BAR ASSOCIATION. 


1420 Syndicate Trust Bldg., St. Louis 1, Missouri 
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lar of PAG 

ssocia #® As I travel about the country | 
equate find a growing concern that the 

ant to threat of Communism to our con 

ces on stitutional form of government is 

yr full not being adequately met. Resolu 
JRNAL, tions are passed by bar associations 

r pur and other organizations; speeches are 


eneral made and articles written. Here and 


for a there positive and courageous action 
| fund is being taken by educational institu 
form. tions or agencies of government, but 
an by even when such action is taken many 
i that of our well-meaning citizens seem 
w bv willing to sign petitions and protests 
> Mav that any action against Communists 


involves a violation of their freedom 
of speech or of opinion or other basic 
rights. ‘Thus courageous and positive 
action, instead of being commended, 
is often criticized. America has not 
yet developed any real unity of a 
tion in the fight against Communism 
and Communists, 

Recently in my own State olf 
Washington the President and Board 
of Regents of the University of Wash 
ington, after a most careful and 
exhaustive inquiry, dismissed thre 
members of the faculty because of 
their alleged relationship to the ac 
tivities of the Communist Party. The 
record in this hearing discloses that 
in spite of the various interpretations 
and ramifications of the Communist 
ideology, the basic core of the Marx 
ist doctrine calls for a complete 
change of the structure of the state 
so as to substitute for the American 
constitutional system a government 
entirely dominated by a self-ap- 
pointed group, to wit, the Commu- 
nist Party. It is a mere figure of 
speech to say that this substitution 
may theoretically be accomplished 








by nothing more than an orderly 
amendment to the present system by 
constitutional means. The actual 
fact is that the Communist Party 
operates as an international conspit 
acy, teaching loyalty to Russia and 
to the Russian form of government 
and disloyalty to the United States 
It operates as an agency of a foreign 
power for the destruction of the 
\merican constitutional system. Al 
though the individual Communist 
has no primary loyalty to the United 
States, he nevertheless seeks to assert 
the right to be protected by. the 
American Constitution at the very 
time that his political faith seeks to 
destroy the Constitution. 

The attitude of the Communists 
was recently boldly announced at 
the widely attended meeting in Paris, 
where speaker after speaker, from 
this and other countries, flatly de 
clared that Communists would not 
participate on the side of their own 
countries if war should occur with 
Russia. 

One of the chief arguments made 
against the University of Washington 
dismissals was that if a man is a 
competent teacher, his political opin 
ions are of no concern. But his sco 
called political and social opinions 
are of some concern if he is a membe1 
of a foreign conspiracy. President 
Raymond Allen of the University of 
Washington summed up the whol 
issue briefly and unanswerably in 
the following statement: 


That academic freedom must be 
maintained in any university worthy 
of the name is beyond question, but 
academic freedom consists of some 
thing more than merely an absence of 
restraints placed upon the teacher by 


the institution that employs him. It 

demands as well an absence of re 

straints placed upon him by _ his 
political affiliations, by dogmas that 
may stand in the way of free search 

for truth, or by rigid adherence to a 

party line that sacrifices dignity, honor, 

and integrity to the accomplishment 

ol political ends. 

In a questionnaire compiled last 
year by the County of Los Angeles 
for a loyalty check on its 22,000 
employees, 140 organizations were 
listed as Communist-front organiza 
tions. Doubtless even this is not a 
complete list of such organizations 
in this country. One of the interest- 
ing features of the names was the 
frequent use ol the prefix ‘Ame 
ican”, as for example, “American 
\rtists Congress,” “America fon 
Americans”, “American Peace Mo- 


bilization,” etc., etc. 


In spite of the attractive prefix 
“American”, it is to the outstanding 
credit of the thousands of employees 
of Los Angeles County that all but 
218 were able and willing to swear 
that they had never been “a membe1 
of or directly or indirectly supported 
or followed any of the listed organi- 
zations”. However, a group from this 
218 filed a complaint in the Superior 
Court of the County of Los Angeles 
seeking an injunction and a declara- 
tion of their rights, The District 
Court of Appeals affirmed the Coun 
ty’s right to conduct the loyalty 
check program by a unanimous de- 
cision. Justice Marshall McComb, in 
writing the opinion, declared: 

Che foregoing cases support the 
obvious rule that plaintiffs, as public 
servants, have the implied duty to 
support the form of government law 
fully chosen by the people whom they 
are employed to represent, and that 
they impliedly agreed, when they ac 
cepted public employment, to act as 
representatives of the people and not 
to advocate destruction of the govern 
ment by force or violence. By accept 
ing public employment they forego 
any privilege they may have had as 
private citizens to advocate the over 
throw of the government by force and 
violence. It is inconceivable that they 
should be permitted to represent the 
people, be supported by the people, 
and at the same time have the priv- 
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ilege of advocating the overthrow of 
the very government by which they are 
employed and obtain their livelihood. 
If they cannot subscribe to the pre 
scribed affidavit they may join those 
who serve themselves in the ranks of 
private employment. 
This decision was approved by the 
Supreme Court of California by a 
denial of a petition for a hearing in 
the Supreme Court. 
To many, Communism and the 
methods for combating it seem ob- 


International Law Commission 


(Continued from page 487) 

face its responsibilities “with the 
conditions of our time constantly 
in mind”, 

Echoing the statement of Dr. 
Kerno that “the work of develop- 
ment and codification of interna- 
tional law is a continuous and ar- 
duous task”, the Chairman urged 
members to think constantly of the 
long-range work of the Commission 
and “to build for the future.” 
HIsTORICAL BACKGROUND OF THI 
c.xi: 

The International Law Commis- 
sion was established by a resolution 
of the General Assembly adopted 
during the Second Session on No- 
vember 21, 1947, in order to give 
effect to Article 13, Paragraph 1, 
Sub-Paragraph a, of the Charter. 
This sub-paragraph stipulates that 
the General Assembly shall initiate 
studies and make recommendations 
for the purpose of “encouraging the 
progressive development of interna- 
tional law and its codification.” 

Annexed to this resolution of the 
General Assembly is a statute which 
defines the object, organization and 
functions of the International Law 
Commission. The statute also sets 
forth elaborate procedures respec- 
tively for the progressive develop 
ment, and for the codification, of 
international law. In 
with this resolution, the- election of 
the members of the Commission did 
not take place until the third session 
of the General Assembly, on Novem- 
ber 3, 1948, at Paris. 


THE AGENDA OF THE INTERNATIONAL 


accordance 


Law COMMISSION, 


At its first meeting April 12, 
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scure and difficult. All lawyers agree 
that great caution needs to be ob 
served in proceeding, by restrictive 
legislation or criminal action, against 
any group which calls itself a politi- 
cal party. This has largely been the 
stumbling block to effective action 
along the lines of legislation or crim- 
inal prosecution. This is why the 
Association’s approval of the Mundt- 
Nixon Bill was by a very close vote. 
If we want to strike at the heart of 


the International Law Commission 
adopted heavy agenda consisting 
of six items representing questions 
entrusted to the Commission either 
by its statute or by specific resolu- 
tions of the General Assembly. These 
questions include the following : 


(1) Planning for the codification of 
international law; 

(2) Draft declaration on the rights 
and duties of states; 

(3) (a) Formulation of the princi- 
ples recognized in the Charter and 
judgment of the Nuremberg Tribunal. 

(b) Preparation of a draft code of 
offenses against the peace and security 
of mankind; 

(4) Desirability and possibility of 
establishing an international judicial 
organ for the trial of persons charged 
with genocide or other crimes; 

(5) Ways and means for making 
the evidence of customary interna- 
tional law more readily available; and 

(6) Cooperation with other bodies: 

(a) consultation with organs of 
the United Nations and with inter- 
national and national organiza 
tions, official and nonofficial, 

(b) list of national and interna- 
tional organizations for the purpose 
of distributing documents. 


It is learned that the current ses- 
sion of the Commission will last 
about two months, as the members 


*do not serve on a full-time basis. 


When the Commission itself is not 
in session, however, sub-committees 
or rapporteurs may be appointed to 
carry on specific tasks. 

Besides, the United Nations Secre- 
tariat, more particularly the Legal 
Department, may also assist in tech- 
nical preparations. For the purpose 
of the current session of the Com- 
mission, the Secretariat has, in com- 
pliance with a resolution of the Gen- 


eral Assembly, several 


prepared 


the Communist movement in this 
country it can be done without the 
necessity of restrictive legislation o1 
criminal prosecution by simply fol 
lowing the principles announced by 
President Allen of the University of 
Washington and Justice McComb of 
California. Adopt these principles 
and the Communist Party and its 
infiltrations into our universities and 
colleges and into the agencies of 
government will be forthwith halted. 


memoranda which were submitted 
in pamphlet form to members of the 
Commission for their use and infor- 
mation. Each of these pamphlets 
covers one of the questions on the 
agenda. They are on sale to the pub- 
lic both at Lake Success and at the 
sales agents of the United Nations. 

The following fifteen members 


constitute the International Law 


Commission: 


Professor Manley O. Hudson (U.S.A.) 
(Chairman) 

Professor Vladimir Koretsky (U.S.S.R.) 
(Vice Chairman) 


Sir Benegal Narsing Rau _ (India) 
(Vice Chairman) 
Professor Gilberto Amada _ (Brazil) 


(Rapporteur) 

Professor Ricardo Alfaro (Panama) 

Professor James Leslie Brierly (U.k.) 

Dr. Roberto Cordova (Mexico) 

Professor J. P. A. Francois (Nether- 

lands) 

Professor Shuhsi Hsu (China) 

Faris Bey el-Khouri (Syria) 

Judge A. E. F. Sandstrom (Sweden) 

Professor Georges Scelle (France) 

Professor Jean Spiropoulos (Greece) 

Professor Jesus Maria Yepes (Colom 

bia) 

Dr. }aroslav Zourek (Czechoslovakia) 

Of these fifteen members, thirteen 
arrived in time for the opening of 
the session. Dr. Zourek and Mr. 
el-Khouri are expected to join the 
Commission later. 

Dr. Ivan Kerno, Assistant Secre- 
tary-General in charge of Legal Af 
fairs, represents the Secretary-Gen 
eral at the meetings of the Commis- 
sion. Dr. Yuen-li Liang, Director of 
the Division for the Development 
and Codification of International 
Law of the United Nations Legal 
Department, serves as Secretary of 
the Commission. 
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COMPANION BILLS making it a crim 
inal offense to picket a federal court 
were introduced in Congress on 
March 23 by 

9 


Boggs «nd on April 25 by Senator 


Representative Hale 


\llen J. Ellender, both of Louisiana. 
The bills, which were referred to the 
House and Senate Committees on 
the Judiciary, would impose a fine 
of $5,000 or a prison term of one 
vear, or both, upon any person o1 
persons convicted of picketing a 
courthouse or the residence of any 
judge, juror, witness or officer of the 
court with the intent of interfering 
with the administration of justice. 

The bills are the result of the ap- 
prehension raised in the minds of 
many lawyers and judges by the 
picket lines placed around the fed 
eral court building in Foley Square, 
New York City, during the trial of 
the twelve leaders of the Communist 
Party in the United States accused 
of conspiracy to overthrow the Gov- 
ernment by force. As many as 750 
persons have taken part in the picket- 
ing at one time. Federal courts in 
Los Angeles and San Francisco have 
also been picketed from time to time. 

The picket lines in New York were 
organized by the Civil Rights Con- 
gress, and the avowed purpose was 
to “demand the dismissal of the case 
against the 12 indicted Communist 
Party leaders’. A leaflet handed out 
on the picket line on October 15 
accused Federal Judge Murray Hul 
bert of conducting a “legal lynch- 
ing’, and declared that he “insisted 
upon setting the case down for a 
quick trial prior to the November 
elections.” The pamphlet continued, 
“He asserted that his purpose was 
to prevent these men from carrying 
on their activities.... The indecent 
haste in which these men are being 
brought to trial is designed to pre- 





vent them from engaging in the 


normal political activities during 
the presidential campaign to which 
their party has a Constitutional 
right.” 

Officials of the Civil Rights Con 
gress refused “categorically” to ac- 
cept any limitation upon the num- 
ber of pickets in reply to a request 
by the New York police department. 
They declared that they would not 
“permit the Police Department to 
l'aft-Hartleyize our city”. 

Picketing federal courts was de- 
nounced in a resolution adopted by 
the House of Delegates of the As- 
sociation at the Mid-Winter Meeting 


in Chicago. 


AN ARTICLE in the May issue of The 
American Magazine, “It Could Hap 
pen to You”, by Frederick G. Brown 
ell, deals with various methods by 
v hich law enforcement agencies have 
from time to time violated the con- 
stitutional rights of Americans. The 
author discusses instances of wire 
tapping, illegal entry and search of 
homes, shakedowns, police brutality, 
official homicide and illegal deten 
tion. In concluding his article Mr. 
Brownell states: “On the contrary, 
lawless law enforcement _ breeds 
crime. That’s not my opinion; it is 
the conclusion of leading criminolo- 
gists the country over when people 
especially the underprivileged- 
find themselves pushed around by 
enforcement officers, their homes 
invaded, their rights violated, their 
very liberty taken from them, they 
not unreasonably decide that the 
police are their oppressors rather 
than their protectors. 

“So ‘practical’ a man as the late 


Warden Lawes, of Sing Sing, re 
peatedly declared that brutality does 


infinite harm in the handling of 
even hardened criminals. And a 
veteran inspector in a department 
which has tried both methods now 
insists that, for efhcient police work, 
it is necessary for the cops to enjoy 
a reputation—not only among honest 
people, but among crooks as well- 


for decency and fairness.” 


\N AxTICLE in the District of 
Columbia Bar Association Journal 
for April, 1949, recalls the death in 
1921 of James D. Maher, Clerk of 
the Supreme Court of the United 
States, recognized as one of the great- 
est authorities on appellate practice. 

Maher began his service at the 
Court as a page boy in 1865, and rose 
to be Junior Clerk, Deputy Clerk, 
and finally Clerk. In 1915, at the 
completion of his fiftieth year with 
the Court, members of the Bar of the 
Court, represented by a group of 
distinguished lawyers, presented him 
with a silver urn in recognition of 
his service. Upon Maher's death 
June 3, 1921, his sister gave the urn 
to Frederick S. Tyler, a member of 
the District of Columbia Bar. Mr. 
Tyler in turn presented the urn to 
the Court this year, feeling that this 
monument to James Maher’s service 
should belong to the Court itself. 
With the urn, he presented the 
bound volumes containing the con- 
gratulatory telegrams and _ letters 
sent Maher by the leading members 
of the Bar on the occasions of his 
fiftieth anniversary with the Court 
and his appointment to be Clerk of 
the Court. 

In his letter to Mr. Tyler accept- 
ing the gifts, Mr. Chief Justice Vin- 
son, speaking for all the members of 
the Court, said, “That they will be 
preserved in the atmosphere of his 
endeavors holds appropriate signifi- 
cance, for they will enlarge the re- 
corded history of the Court of his 
time and symbolize to those who fol- 
low him the instructive tradition of 
one who spent his life furthering the 
best interests of the Court through 
devotion to its service.” 
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ARMY AND NAVY 


Courts Martial—Court Martial Has No 
Jurisdiction To Punish Presently En- 
listed Man for Offense Committed Dur- 
ing Prior Enlistment Terminated by 
Honorable Discharge 

® United States ex rel. Hirshberg v. 
Cooke, 336 U. S. 210, 93 L. ed. Adv. 
Ops. 487, 69 S. Ct. 530, 17 U. S. Law 
Week 4223. (No. 231, decided Feb 
ruary 28, 1949.) 

Hirshberg became a war prisoner 
of Japan at the surrender of the 
United States forces on Corregidor 
in 1942. Liberated in 1945, he was 
honorably discharged from the Navy 
on March 26, 1946, and re-enlisted 
in the Navy the following day. In 
1947, he was convicted by a general 
court martial of the Navy for an 
offense allegedly committed while he 
was a prisoner of war during his 
prior enlistment. The District Court 
sustained that the 
court martial had no statutory power 
to convict him of 


his contention 
an offense com- 
mitted during a prior enlistment 
that was terminated by an honorable 
discharge. The Court of Appeals 
reversed, one judge dissenting. 

Mr. Justice Brack delivered the 
unanimous opinion of the Supreme 
Court, reversing the Court of Ap- 
peals. He notes that it was conceded 
that martial would have 
had no jurisdiction over Hirshberg in 


the court 


1947 had he not re-enlisted following 
his discharge, and that neither the 
\rmy nor the Navy for more than 
fifty years ever claimed jurisdiction 
over discharged personnel except in 
certain cases of fraud against the 
Government expressly provided for 
by a statute not applicable here. 
Thus, he the Govern- 
makes court- 
for a_ prior- 
enlistment offense depend wholly 


continues, 
ment’s contention 
martial jurisdiction 


Reviews in this issue by Rowland L. Young. 
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whether the offender eithe 


voluntarily re-enters naval service or 


upon 


is drafted into it; entry into army 
service would have no such effect. 
“Jurisdiction to punish rarely, if 
ever, rests upon such illogical and 
fortuitous contingencies,” he remarks. 
In view of the history of the statute, 
and the fact that the armed forces 
implicitly assumed for more than 
half a century that 
servicemen, whether 


discharged 
re-enlisted or 
not, were no longer subject to court- 
martial, he that Hirsh 
berg’s conviction was invalid,  Y. 


concludes 


The case was argued by John J. 
O’Neil for Hirshberg, and by Peyton 
Ford for Cooke. 


BANKRUPTCY 


Interest—Tax Claims Against Bankrupt 
Bear Interest Only to Date of Bank- 
ruptcy, Not to Date of Payment 
® City of New York v. Saper; State 
of New York v. Carter; United 
States v. Carter, 336 U. S. 328, 93 L. 
ed. Adv. Ops. 571, 69 S. Ct. 554, 17 
U. S. Law Week 4237. (Nos. 168, 
200 and 201, decided March 7, 1949.) 
The Court of Appeals for the 
decided that 
the two bankrupt 
corporations involved in these cases 
bore interest only to the date of 
bankruptcy. (168 F. (2d) 268, 272; 
34 A.B.A.J. 717, 1051). It had been 
held in Davie v. Green, 133 F. (2d) 
151, in that 


claims bore interest until paid. 


Second Circuit tax 


claims against 


another circuit, such 

In affirming the decision of the 
Court of Appeals for the Second 
Circuit, Mr. Justice JACKSON notes 
that the rule that claims against a 
bankrupt bear interest only to the 
date of bankruptcy is a fundamental 
principle of Anglo-American law, 
and has been followed for over 15C 
years. Petitioners that 
decisions of courts, 


contended 
federal 


lower 


Su- 
established an 


approved sub silentio by the 


preme Court, had 
opposite rule with respect to tax 
claims, and that this exception to 
the general rule had been incor- 
into the 
Chandler Act. Justice JACKSON re- 
the which held that 
interest on tax claims ran to date 


porated by Congress 


views cases 
of payment, and finds that they were 
based on Section 64 (a) of the Bank- 
ruptcy Act. At the time the earliest 
decisions on this point were made, 
Section 64(a) gave 
priority to all other claims, and the 


taxes absolute 


considerations of expediency and 
practical convenience upon which 
the rule that bankruptcy cuts off 
interest is based did not apply to 
tax claims. However, Congress has 
since deprived taxes of their pre- 


ferred status, and they are now 
subordinate to other claims. The 
reason for the exception to the 


general rule with respect to taxes 


thus ceased to exist, and he 


the 


has 


therefore resolves conflict be- 


tween the two Courts of Appeals, 


and holds that tax claims bea 
interest only to the date of bank- 
ruptcy. 


Mr. Justice Reep dissented for the 
reasons stated in Davie v. Green. 
of 

The cases were argued by Seymour 

B. Quel for the City of New York, 

David Haar for Saper, Francis R. 

Curran for the State of New York, 

I. Henry Kutz for the United States, 


and Sydney W. Cable for Carter. 


CONSTITUTIONAL LAW 
Due Process—State Statute Outlawing 
Use of Undertakers as Agents of Life 


Insurance Companies Does Not Violate 
Fourteenth Amendment 


= Daniel v. Family Security Life 
Insurance Company, 336 U. S. 220, 
93 L. ed. Adv. Ops. 483, 69 S. Ct. 550, 
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17 U. S. Law Week 4226. (No. 297, 
decided February 28, 1949.) 

In this case, the Supreme Court 
held that a South Carolina statute 
outlawing so-called ‘funeral insur- 
ance” companies did not violate the 
due process clause of the Fourteenth 
The South 
life insurance 
panies and their agents to operate 


\mendment. Carolina 


statute forbids com 
an undertaking business, and pro 
vides that undertakers may not serve 
as life Criminal 
sanctions are provided. The Family 


insurance agents. 
Security Insurance Company, most 
of the agents of which were unde 
takers, obtained an injunction from 
a three-judge district court forbid- 
ding enforcement of the statute on 
the ground that it did not provide 
due process and equal protection, 
and that it was “arbitrary and dis- 
criminative and designed to destroy 

. the plaintiff insurance company 
and its business”. 

Speaking for a unanimous Court, 
Mr. Justice MurpHy remarks that 
other states have similar statutes, and 
that the South Carolina legislature 
that 
“funeral insurance” presents the evil 


may well have conctuded 


of the beneficiary's tendency to 
deliver the policy’s proceeds to the 
agent-undertaker for whatever fu- 
neral the money will buy, whether 


or not an expensive ceremony is con- 


sistent with the needs of the sur- 
vivors, and concludes that the Court 
cannot say that the state was not 


entitled to do so. The judgment was 
reversed. x. 
The case was argued by David W. 
for South 
by Donald Russell for the company. 


Robinson Carolina, and 


LABOR LAW 


State vs. Federal Power—State Stat- 
ute Declaring It To Be Unfair Labor 
Practice for Employer To Enter into 
Maintenance-of-Membership Agree- 
ment with Union Unless Agreement Is 
Approved by Majority of Employees 
Is Not in Conflict with National Labor 
Relations Act or Labor Management 
Act 


® Algoma Plywood and _ Veneer 
Company v. Wisconsin Employment 


Relations Board, 336 U. S. 301, 93 L. 


Review 


ed. Adv. Ops. 541, 69 S. Ct. 584, 17 
U. S. Law Week 4241. (No. 216, 
decided March 7, 1949.) 

In 1943, under pressure applied 
by the Department of Labor and 
the War Labor Board, the Algoma 
Plywood and Veneer Company 
agreed to a maintenance-of-member- 
ship clause in its contract with the 
Carpenters and Joiners Union, the 
collective bargaining representative 
for the Company's employees certi- 
fied by the National Labor Relations 
Board. In_ 1947, 


refused to pay his union dues, and 


one employee 


was dismissed. The Wisconsin Em- 
Relations Board 
that this action constituted an unfair 


ployment found 
labor practice under a Wisconsin 
statute which required a two-thirds 
vote of the employees in favor of 
such an all-union agreement. The 
Wisconsin board ordered reinstate- 
ment of the discharged employee and 
awarded him back the 
date of his dismissal. The Wisconsin 


pay from 
Supreme Court afirmed. 

In the Supreme Court, the union 
the that 
the Wisconsin statute was in conflict 


and company contended 
with the National Labor Relations 
Act, and hence was invalid under 
the Supremacy Clause of the Con 
stitution. Mr, Justice FRANKFURTER, 
speaking for a majority of the Court, 
that 
between the federal and state policy. 


found there was no conflict 
Rejecting the argument that the 
NLRB has exclusive power to pre- 
vent unfair labor practices, he says 
that the term “unfair labor practice” 
is not a term of art, and that the 
states are free, absent pre-emption 
by Congress, to characterize any 
wrong done by an employer as an 
“unfair labor practice”. He reviews 
the legislative history of the National 
Labor Relations Act, and finds that 
that it 
state law respecting the union shop 
is without merit. 

The the War 
Board that contracts should contain 


the contention swept aside 


orders of Labor 


maintenance-of-membership clauses 
despite inconsistent state law were 


based on Congressional war power, 
he finds. He goes on to discuss the 
effect of the Taft-Hartley Act upon 


of Recent Supreme Court Decisions 


the problem, and finds that it does 
not change federal policy. He con 
that “the the 
Wisconsin Employment Peace Act 


cludes effect given 
by the judgment below does not 
conflict with the enacted policies of 
Congress”. 

Mr. Justice and Mr. 
Justice RUTLEDGE concurred in the 
result. 


MuRPHY 


Mr. Justice BLack, joined by Mr. 
Justice Douctas, dissented, saying 
that the Company entered into the 
ail-union 


membership agreement 


under “irresistible pressure” by the 
that the 


clause was valid when agreed to, 


federal government, and 
under the war power of Congress. 
Che fact that the War Labor Board 
was not in existence when this con- 
troversy arose does not alter the 
validity of the agreement, he con- 
the Order 
which ended the War Labor Board, 
the 
war had not officially ended, did not 
invalidate its orders. Both the courts 
the NLRB held that 


“efforts of employers to frustrate the 


tinues, since Executive 


on a correct assumption that 


and have 


right of unions to bargain for 
exclusive union employment con- 
of the federal 


concludes, “I 


stituted a violation 
Act,” he He 


would make a 


says. 
not trap of this 
settled administrative interpretation 
by subjecting this employer to penal 
damages for his good faith reliance 
on it”, , 2 
The case was argued by Roger C. 
Minahan for the Company, and by 
Beatrice Lampert for the Wisconsin 
Employment Relations Board. 


‘ LABOR LAW 


Extra-Territorial Effect of Legislation 
—£ight Hour Law Does Not Apply to 
Contract Between United States and 
Private Contractor for Construction 
Work in Foreign Country 


® Foley Brothers, Inc. v. Filardo, 
336 U. S. 281, 93 L. ed. Adv. Ops. 
531, 69 S. Ct. 575, 17 U.S. Law Week 


41249. (No. 91, decided March 7, 
1949.) 
Foley Brothers, Inc., had con- 


tracted on a cost-plus basis to build 
certain public works for the United 
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States Government in the East and 
Near East, agreeing in the contract 
to “obey and abide by all applicable 
laws, regulations, ordinances, and 
other rules of the United States of 
America”. Filardo, an American 
citizen, was employed by the com- 
pany in Iraq and Iran in 1942, and 
frequently worked more than eight 
hours a day. He brought suit for 
overtime pay for work in excess of 
eight hours a day, relying upon the 
Eight Hour Law, 37 Stat. 137, c. 
174; 40 U.S.C. § 324, as amended by 
54 Stat. 872, 884, c. 717; 40 U.S.C. 
§ 325a, provides that the 
wages of 


which 
employees working on 
“every contract made to which the 
United States . 
be computed on a basic day rate of 


is a party” shall 


eight hours per day, and that pay 
for work in excess of eight hours per 
day shall be computed at not less 
than one and one-half times the basic 
rate. 

The New York Supreme Court 
held that Filardo was entitled to the 
overtime compensation. This deci- 
sion was reversed in the Appellate 
Division, on another point, and the 
New York Court of Appeals reversed 
the Appellate Division, holding that 
the Act applied to this contract. 

The United States Supreme Court 
reversed in an opinion by Mr. 
Justice Reep. First, he refers to the 
canon of construction which teaches 
that Acts of Congress apply only to 
the territorial limits of the United 
States unless a contrary intent ap- 
pears. No such contrary intent is 
present here, he says, and it is 
improbable that Congress intended 
to regulate working hours of citizens 
of other countries where labor con* 
ditions differ greatly from those of 
the United States. Furthermore, he 
notes that the legislative history of 
the Act shows that with 
domestic labor conditions led to its 


concern 


passage. Finally, he reviews the ad- 
ministrative interpretations of the 
Fight Hour Law, and declares that 
they tend to support the contention 
that the Act does not have effect 
outside the jurisdiction of the United 
States. 

Mr. Justice 


FRANKFURTER, with 
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whom Mr. Justice JACKSON joined, 
wrote a concurring opinion in which 
he said that he could not join in 
departing from the literal terms of 
so narrow a phrase as “every con- 
which the United 
is a party” if he felt that 


tract made to 
SAGES. nie! 3 
the decision in Vermilya-Brown 
Company vy. Connell, 335 U.S. 377 
(see 35 A.B.A.J. 60; January, 1949), 
decided this term, was precedent. 


if 


The case was argued by Robert 
L. Stern for the company, and by 
Chester A. Lessler for Filardo. 


LABOR LAW 


Right To Strike—Neither Federal Con- 
stitution nor Legislation Invalidates 
State Prohibition of Concerted Work 
Stoppages Nominally for Union Meet- 
ings but with Purpose of Forcing Ac- 
ceptance of Demands 


® International Union, U. A. W., 
4. F. of L., Local 232 v. 
Employment Relations Board, 336 U. 
S. 245, 93 L. ed. Adv. Ops. 463, 69 S. 
Ct. 516, 17 U. S. Law Week 4207. 
(Nos. 14 and 15, decided February 
28, 1949.) 


The validity of a Wisconsin stat- 


Wisconsin 


ute making it unlawful to interfere 
with production except by leaving 
the premises in an orderly manner 
for the purpose of going on strike, 
was here questioned. The Union al- 
leged that it violated the Thirteenth 
and Fourteenth Amendments and 
was in conflict with the National 
Labor Relations Act and the Labor 
Management Relations Act. The 
Union, certified by the National La- 
bor Relations Board as the bargain- 
ing representative for employees of 
two Briggs and Stratton plants lo 
cated in Wisconsin, was negotiating 
a new contract with the company. A 
series of work-stoppages to attend 
union meetings was arranged by the 
Union to force the company to meet 
its demands. The state board, acting 
under the Wisconsin statute in ques- 
tion on application of the employer, 
ordered the Union and union mem- 
bers to cease and desist. This orde1 
was sustained by the Wisconsin Su 
preme Court. 


Speaking for a majority ol five 
members of the Supreme Court, Mr. 
Justice JACKSON delivered an opinion 
state 


directing affirmance of the 


court’s judgment. He dismisses the 


constitutional arguments advanced 
by the Union, saying that the Wis- 
consin statutes do not impose invol- 
untary servitude or deprive union 
members of the rights of freedom 


of speech or assembly. 


As for the Union’s contention that 
the work-stoppages under considera- 
tion here are protected by Congress 
in the National Labor Relations Act, 
and that the state may therefore not 
interfere, he says that Congress has 
left open an area for state regulation 
in labor controversies, and has not 
immunized all work-stoppages o1 
strikes from state control. The em- 
ployer’s motive in seeking state assist- 
ance here, he remarks, was not the 
result of an antiunion bias, but 
merely an effort to keep its plant 
in operation. Congress has protected 
only lawful strikes, he continues, and 
the National Labor Relations Board 
has no authority over the activities 
that the stafe board has here forbid- 
den. Since the national legislation 


“confers neither federal power to 
control the activities in question nor 
any immunity from the exercise of 
state power in reference to them,” he 
concludes, “it can have no effect on 
the right of the state to resort to its 
reserved 


own power over coercive 


conduct as it has done here.” 

Mr. Justice DoucGLas, joined by 
Mr. Justice Brack and Mr. Justice 
RuTLeDGE, dissented, saying that the 
right to strike is an integral part of 
the federal labor-management policy. 

The fact that there is no actual or 
potential collision between federal 
and state agencies is not determina 
tive, he declares, since the question 
is whether the policy set forth by the 
state law is in conflict with federal 
policy. 


Mr. Justice Murpny, joined by 
Mr. Justice RUTLEDGE, also wrote a 
dissenting opinion, saying that work 
stoppages or partial strikes, are pro 


tected by Section 7 of the National 
Labor Relations Act, and that the 
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Wisconsin action was in conflict with 
that section. ws 
The case was argued by David 
Previant for the Union, Beatrice 
Lampert for the Wisconsin Employ- 
ment Board, and by Jackson M. 
Bruce for the Briggs and Stratton 


Corporation. 


LABOR LAW 


Unfair Labor Practices — Employer's 
Refusal To Permit Union To Use Only 
Auditorium Available for Organization 
Meeting in Company Town Is Unfair 
Labor Practice 
® National Labor Relations Board v. 
Stowe Spinning Company, 336 U. S. 
226, 93 L. ed. Adv. Ops. 499, 69 S. Ct. 
541, 17 U. S. Law Week 4218. (No. 
16, delivered February 28, 1949.) 
The mills of the Stowe Spinning 
Company are located in a so-called 
“company town”. A union organizer 
sought to obtain the use of a building 
in which to hold a meeting as part 
of a drive to organize employees of 
the mills. The only four buildings 
suitable are owned by the Company, 
and he was unable to obtain permis- 
sion to use three of them. The presi- 
dent of a fraternal society, which 
used the assembly hall located in 
the fourth building, gave him per- 
mission to use the hall, but later 
withdrew the authority at the direc- 
tion of the Company, the owner of 


Balancing Various Community Interests 
(Continued from page 475) 


In view of the life tenure given 
the members of the federal judiciary 
and their isolation from popular re- 
call or even rebuke, it is doubtful 
that anything can be done about the 
present “fix” we are in with the 
present members of the Court. 

However, vacancies can occur on 
the Court at any time, and when 


such a contingency occurs, the mis- 


the building. The National Labor 
Relations Board found this to be an 
unfair labor practice, and ordered 
the Company to make the hall avail 
able to the union. Ihe Court of Ap- 
peals refused to enforce the Board's 
decision. 

Mr. Justice Murpuy, speaking for 
a majority of the Supreme Court, 
reversed. He rejects the Company’s 
argument that granting the use of 
the hall would in itself be an unfair 
labor practice, saying that the Na- 
tional Labor Relations Act leaves to 
the Board “the work of applying the 
Act’s general prohibitory language 
in the light of the infinite combina- 
tion of events which might be charged 
terms”. The 
Fifth Amendment, he continues, does 
not prohibit every interference with 


as violative of its 


property rights. “Union organization 
in a company town,” he says, “must 
depend, even more than usual, on a 
hands-off attitude 8n the part of 
management.” The situation is not 
the same as that in a municipality 
where a large number of meeting 
halls are available, he points out. 
While the Court reversed the Court 
of Appeals it directed it to remand 
the order to the Board with instruc- 
tions to limit its scope to a command 
“to refrain from any activity which 
would cause a union’s application to 
be treated on a different basis from 


take—and it can hardly be put less 
bluntly—in appointing the “wrong 
side” to the Court need not be 
repeated. 

To ascertain how a _ prospective 
Justice would decide cases would be 
improper and probably impossible. 
For who can say how he would decide 
tomorrow on what is presented to 
him today? 

But to decide how a prospective 
Justice views the function of the 
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those of others similarly situated.” 

Mr. Justice JACKSON dissented in 
part, saying that he agrees that the 
employer's action was an unfair la- 
bor practice, but that he objects to 
saying that this finding can be based 
upon discrimination. Having _per- 
mitted the fraternal society to con- 
trol the use of the hall, he says, the 
employer should not have interfered 
with its discretion. He would limit 
the Board to ordering the employer 
to cease and desist from interfering 
in any manner with the discretion of 
the fraternal society with respect to 
the use of the hall and that appropri- 
ate notices be posted. 

Mr. Justice REED, joined by the 
CuieF Justice, dissented on the 
ground that the hall was not con- 
nected with the operation of the 
mills. He would distinguish this case 
sharply from Marsh v. Alabama, 326 
U. S. 501. He states: “Employment 
furnishes no basis for employee rights 
to the control of property for union 
organization when the property is 
not a part of the premises of the 
employer, used in his business. So 
to construe the statute raises serious 
problems under the Fifth Amend- 
ment.” » ¢ 

The case was argued by Mozart G. 
Ratner for the National Labor Rela- 
tions Board, and by Paul C. Whit- 
lock for the company. 


Court in deciding constitutional 
issues is not cnly within the realm of 
possibility, but it seems to be an 
imperative. 

Of course, the decision must be 
made as to which approach is the 
“correct” attitude toward this ques- 
tion. And conceivably this may be 
the subject of debate. If so, it would 
seem that no time is like the present, 
and that issue should be conclusively 
and finally determined quickly. 
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Administrative Law . . 
convenience and necessity 


. certificates of 
. . Civil 
Aeronautics Board not authorized to 
award certificate to air carrier which 
was not in fact applicant for routes 
covered by certificate. 

® State Airlines, Inc. v. Civil Aero- 
nautics Board, Piedmont Aviation, 
Inc., Intervenor, C. A., D. C., April 6, 
1949, Clark, J. 

The CAB, after a consolidated pro- 
ceeding involving proposed airline 
service in fourteen southeastern 
states, awarded to intervenor Pied- 
mont Aviation a certificate for a route 
substantially similar to that for 
which plaintiff State Airlines had ap- 
plied, and completely different from 
the specifically described route which 
Piedmont had sought. On petition 
to review, the Court found that Pied- 
mont was not an applicant for the 
route awarded, held that the Board 
was not empowered to issue certifi- 
cates to nonapplicants, and set aside 
the Board’s order. 

The Court noted that Piedmont’s 
application contained a “catch-all” 
clause requesting authorization to 
serve ‘‘the routes detailed herein, or 
such modification of such routes’ as 
the Board might find in the public 
interest. The Court maintained that 
a construction of “modification” to 
cover an entirely different routing 
was arbitrary, capricious and unrea- 
sonable. Accordingly, the record was 
held barren of evidence to support a 
finding that Piedmont was an appli- 
cant for the routes awarded. Since 


EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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§ 401 
Act, authorizing the issuance ol a 


(d) of the Civil Aeronautics 


certificate “if it finds that the appli- 
cant is fit, willing and able’, as con- 
strued by the Court, contemplated 
the award of routes to an applicant 
only, it followed that the Board 
lacked statutory authority to issue 
the certificate in question. 

The action of the Board was held 
to be invalid because of another and 
more specific thing in that there was 
no evidence on which it could have 
found fitness, willingness and ability 
of the applicant, within the meaning 
of § 401 (d) of the Act. The Court 
concluded that it lacked power to 
order the Board to issue a certificate 
to State, after the Board had declined 
to issue such certificate, and _ re- 
manded the case for further proceed- 
ings not inconsistent with its opinion. 


Appeals . . . rehearing . . . . United 
States Court of Appeals consisting of 
six judges, dividing equally and af- 
firming judgments below, refuses to 
grant rehearing although appoint- 
ment filling vacancy made possible 


consideration by seven-judge court. 


® Alexander v. U.S., C.A. 9th, March 
14, 1949, per 
opinion of Denman, Ch. J., filed 
March 21, 1949 (Digested in 17 
U.S. Law Week 2459, April 5, 1949) . 

The Court, sitting in banc, was 
divided and 
affirmed the judgments convicting 


curiam; dissenting 


equally accordingly 
defendants of contempt for failure 
to answer questions before a grand 
jury. When the cases were heard 
there was a vacancy in the Court, 
leaving only six judges; prior to the 
time of the decision, the vacancy was 
filled. Denman, Ch. J., filed a dis- 
senting opinion in which he main- 
tained that the Court should order a 


rehearing before the seven judges. 
8 judg 


He pointed out that the cases were: 


heard in banc “because of the weight 
and importance of the constitutional 
issues’, and argued that those issues 
should receive a decision on the 
merits rather than being disposed 
futility”. He 
presented an extensive collection of 


of by a “judicial 
instances where the United States 
Supreme Court had insisted upon 
presentation of the cases to a full 
court or at least to one where an 
even division would be impossible. 


Citizens . . . expatriation .. . American 
citizens of Japanese ancestry did not 
lose American citizenship by reason of 
voting in 1946 Japanese election con- 
ducted by United States. 


® Arikawa v. Acheson, U. S. D. C., 
S. D. Calif., April 4, 1949, Cavanah, 
J. (Digested in 17 U. S. Law Week 
2481, April 19, 1949.) 

The question presented was 
whether plaintiff women, American 
citizens of Japanese ancestry who 
were stranded in Japan during the 
war, lost their American citizenship, 
under the provisions of the National- 
ity Act of 1940 (8 USC § 801 [e]), 
by reason of voting in the Japanese 
political election in 1946. The Act 
provides that “A person who is a 
national of the United States 
shall lose his nationality by... (e) 
voting in a political election in a 
foreign state or participating in an 
election or plebiscite to determine 
the sovereignty over foreign terri- 
tory”. The Court held that plaintiffs 
were entitled to a decree adjudging 
them to be citizens and nationals of 
the United States and, as such, en- 
titled to a passport in order to return 
to this country. 

In determining that plaintiffs did 












dges. 


were: 


eight 
ional 
ssues 

the 
osed 

He 
mn ol 
tates 
ipon 

full 
e an 
sible. 


rican 
1 not 
on of 
con- 


th i 
nah, 
Veek 


was 
rican 
who 
r the 
ship, 
onal- 
[e]), 
unese 
- Act 
is a 

(e) 
in a 
n an 
mine 
terri- 
ntiffs 
lging 
ils of 
, en- 
‘turn 


; did 














not relinguish their American citizen- 


ship, the Court reasoned that since 
Japan at the time of the election was 
in fact under the full power and 
supreme authority of the United 
States, it was not a “foreign state’’ as 
contemplated by § 801 (e) of the Act. 
Ihe Court disputed defendant's con- 
tentions that Japan was then con 
trolled by the Allies and found from 
the evidence that complete authority 
over Japan had been transferred to 
the United States, which ordered and 
supervised the particular election fon 
the purpose of establishing in Japan 
a democratic self-government. Since 
the election was deemed to be “‘clear 
ly nothing more. . . than a supreme 
and independent act of the United 
States Government”, it was consid 
ered possible to vote “without thus 
inherently and necessarily intending 
to exercise a shift of allegiance’. The 
Court emphasized the special appeals 
made by the American Commander 
in Chief urging all women to vote, 
and stated that plaintiffs’ response 
under those circumstances would not 
indicate that they were “acting of a 
free mind and of their own intelli 


gent choice”. 


Civil Aeronautics Board . . . Irregular 
Air Carriers . . . revision announced 
of §§ 292.1 and 292.4 of Board's 
Economic Regulations. 


® Code of Federal Regulations, ‘Tit. 
14, Ch. 1, Subch. B, Pt. 292, §§ 292.1, 
292.4 (14 Fed. Reg. 1879). 

The CAB announced, in the 
Federal Register of April 20, 1949, 
the amendment in its entirety of 
§ 292.1 of its Economic Regulations 
relating to Irregular Air Carriers. 
The new regulation, effective May 
20, 1949, is particularly designed to 
bring the operations of Large Ir- 
regular Carriers under the closer su- 
pervision of the Board, in view of its 
finding of such wide-spread abuses 
on the part of these carriers as 
regularity and frequency of opera 
tions, rate-cutting and departures 
from published tariffs. Among the 
changes effectuated by the new 
regulation is termination of the exist- 
ing blanket exemption for Large Ir- 
regular Carriers; each carrier is now 








Board 
within thirty days from the regu- 


required to file with the 
lation’s effective date an application 
for an individual exemption from 
Civil 
Aeronautics Act. The Board found 
that the public 


certain provisions of the 


interest required 
that permission to use large aircraft 
in irregular air service should be 
eranted only in cases in which (a) 
it is demonstrated that a need fo1 
such service exists and will be met 
by the use of such aircraft, and (b) 
the Board can define the scope of the 
carrier’s authority with more partic 
ularity than is possible under a 
blanket exemption authority such 
as § 292.1. In addition, the Large 
Irregular Carriers are made subject 
to §§ 404 (a), 408, 409(a) and 412 
of the Act. Certain additions and 
changes were also found necessary 
in the regulation as applied to Small 
Irregular Carriers. 

At the Board 
amended § 292.4 so as to relieve from 


the notice 


same time, the 
requirements of this 
section all Large Irregular Carriers 
which file applications, prior to 
June 20, 1949, for individual exemp- 
tions for authority to engage in 
irregular air service other than be- 
tween specified points. Notice in 
such cases is to be given by the Board 
through its own facilities. 

Constitutional Law . . . state fair trade 
acts . . . Florida resale price mainte- 


nance law held unconstitutional. 


® Liquor Stores, Inc. v. Continental 
Distilling Corp., Fla. Supreme Ct., 
April 5, 1949, Adams, Ch. J. 

Plaintiff, a distiller, sought to en- 
join defendant retailer from selling 
trade-marked whiskey at a_ price 
lower than that set by plaintiff, such 
sale being in alleged violation of 
the Florida resale price maintenance 
law. The instant decision held the 
Act unconstitutional, and quashed 
an order denying defendant’s motion 
to dismiss. 

An opinion by the Chief Justice 
noted precedents from other juris- 
dictions approving similar fair trade 
acts, but deemed independent con- 
sideration appropriate in view of the 
“actual 


knowledge of the 


conse 
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quences” of such acts, not available to 
courts passing thereon shortly subse- 
quent to enactment, and of the gen 
eral failure of other courts to exam- 
ine critically the propriety of the 


acts as an exercise of the polic e power. 


Constitutional Law ... aliens . . . Ore- 
gon Alien Land Law held unconstitu- 
tional. 


® Namba v. McCourt, Ore. Supreme 
Ct., March 29, 1949, Rossman, J. 


Vhis decision, reversing a declara 
tory decree entered below, held un- 
constitutional — the Alien 
Land Law, which prohibited owner- 


Oregon 


ship or leasing of land by aliens “‘in- 
eligible to citizenship”. In so doing, 
the Court moved beyond the holding 
in Oyama v. California, 332 U.S. 633 
(1948) and, in effect, held that Ter- 
race Vv. Thompson, 263 U.S. 197, was 
no longer good law. 

Ihe Court pointed out that the 
statute as a practical matter operated 
to exclude Japanese aliens alone 
from owning or leasing agricultural 
land. The validity of the statute was 
said to be governed by the Terrace 
and companion cases, which held 
constitutional similar Washington 
and California enactments, “unless 
we are convinced from [subsequent] 
developments . . . that the Supreme 
Court no longer deems the decisions 
binding”. The Court then reviewed 
the Oyama decision, which held to 
be a denial of due process certain 
California statutory presumptions 
designed to facilitate enforcement of 
the alien land laws, but where only 
four of the six justices who con- 
curred in the decision would have 
gone so far as to overrule the Terrace 
case, and Takahashi v. Fish and 
Game Commission, 334 U. S. 410, 
which held it a denial of equal pro- 
tection where a California statute 
prohibited issuance of a commercial 
fishing license to a person “ineligible 
to citizenship”. In the Court's opin- 
ion, these cases reflected a changed 
judicial climate which would sustain 
such a statute, as against the Four- 
teenth Amendment, only if reason- 
able grounds for the classification 


could be found. Unable to find any 
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grounds for discriminating against 
Japanese aliens as land owners, the 
Court concluded that the Oyama de 
cision required it to disregard the 
Terrace line of cases insofar as they 
upheld classification based on race 
alone. 
‘ 

Constitutional Law . . 
and political rights 


. personal, civil 

injunction 
against public disparagement of car's 
make and manufacturer by car owner 
not violation of right of free speech. 


® Kaiser-Frazer Sales Corp. v. An- 
dreasen, Calif. Superior Ct., March 
29, 1949, Hanson, J. (Digested in 17 
U. S. Law Week 2473, April 12, 
1949) . 

The Court was faced with the 
question of whether a dissatisfied 
car owner was entitled to plaster 
the car with signs disparaging its 
make and manufacturer and to park 
it near the manufacturer's place of 
business. In granting an injunction 
against defendant car owner, the 
Court held that he was not entitled 
to requite his grievances by such 
extralegal means of “self-help”. The 
Court found from the circumstances 
that defendant’s purpose was not 
“purely altruistic’, but was done 
with the intention of forcing plain- 
tiff to “buy off the defendant”. 
Conduct of this type, as in the case 
of hecklers at assemblies, was deemed 
beyond the sanction of the right of 
free speech. The Court likened this 
situation of the collection agency 
cases involving the use of outrageous 
methods in the collection of debts. 


Crimes . . . intent . . . mistake of law 
as to validity of divorce held defense 
to bigamy prosecution where accused 
in good faith consulted lawyer as to 
legality of remarriage. 


® Long vy. State of Delaware, Del. 
Supreme Ct., March 31, 1949, Pear- 
son, J. (Digested in 17 U. S. Law 
Week 2458, April 5, 1949). 
Defendant was convicted of biga- 
my on the ground that, his Arkansas 
divorce being invalid, his subsequent 
marriage in Delaware was bigamous. 
The trial court refused to receive 
evidence that, prior to the second 
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marriage, defendant had consulted 
a Delaware lawyer and been advised 
that his divorce was valid in Dela- 
ware. On appeal, this was held error 


and, on that ground and others, the 


conviction was reversed and the case 


remanded tor a new trial. 

The trial court’s refusal to accept 
evidence as to defendant’s reliance 
on advice of counsel was based on 
the concepts that (1) the court could 
not read into the bigamy statute an 
exception not provided by the legis- 
lature, and (2) the evidence would 
show no more than mistake of law, 
which would be no defense under 
the rule that ignorance of the law is 
no excuse. The Court maintained, 
however, that itemization of certain 
defenses in the statute did not ex 
clude others, such as coercion; in 
sanity or mistake of fact. Turning 
to the mistake of law point, the 
Court noted that mistake of law had 
been allowed as a defense in many 
crimes involving specific criminal 
intent, and in some crimes involving 
general criminal intent, though not 
where “practical considerations” in- 
dicated that allowance of such a 
defense would adversely affect ad 
ministration and enforcement of 
criminal law. The Court deemed it 
appropriate to allow the defense 
where it appeared that the defendant 
“made a bona fide, diligent effort . . . 
to ascertain and abide by the law”. 
Since the guilt of plaintiff turned on 
legal questions as to the validity of 
his Arkansas divorce, the defense of 
mistake of law was held particularly 
appropriate. Since the jury might 
have found that defendant made 
every effort to determine the legality 
of his second marriage, it was pre- 
judicial error to exclude testimony 
on the point. 


Eminent Domain . . . just compensation 
... OPA ceiling price held no measure 
of just compensation where Govern- 
ment takes imperishable property. 


® Commodities Trading Corp. et al. 
v. U.S., U.S. Ct. Cls., April 4, 1949, 
Whitaker, J. 

At the outbreak of war in 1941, 
plaintiff owned approximately 21,- 


000,000 pounds of whole black pep- 
per, or roughly 25 per cent of the 
supply of the United States; by mid 
1944, 17,000,000 


pounds of pepper, which was more 


plaintill owned 
than half the domestic stock. Plain 
tifl’s pepper holdings had been ac- 
quired over a period of years and 
were being held for the increase in 
price which aflects pepper in pre- 
dictable cycles. In 1944, the Army 
750,000 
plaintiff's pepper, for which it of- 


requisitioned pounds of 
fered to pay the then OPA ceiling 
price of 6.5 cents a pound. Plaintifl 
refused the offer and sued for just 
compensation. 

The Court concluded that the 
OPA ceiling price was no measure of 
just compensation where an im- 
perishable commodity was con 
cerned, since the owner was under no 
obligation to sell but could hold the 
commodity pending removal of price 
restrictions. Accordingly, the Court 
distinguished United States v. Felin, 
334 U.S. 624, which involved perish- 
able commodities. In determining 
the measure of just compensation, 
the Court took into consideration 
the average price of pepper ove 
seventy-five years (13.5 cents), the 
average cost of the pepper to plain- 
tiffs, including storage, interest, taxes, 
etc. (12.7 cents), certain sales by 
plaintiff at prices varying from 10 
cents to 16 cents, and the probable 
sales price if restrictions had been 
removed; it concluded that 15 cents 
a pound represented just compensa 
tion to plaintiff. 

Madden, J., 
opinion that the ceiling price im- 


dissenting, was of the 


posed by the Government was the 
proper measure of just compensation 
when some of the commodity was 
ultimately taken by the Government 
for public use. The rule of the 
majority would encourage hoarding, 


he said. 


Habeas Corpus . jurisdiction 

where petitioner is incarcerated out- 
side the country, United States District 
Court has jurisdiction to entertain 
petition for writ of habeas corpus... 
proper forum is district court which 
has jurisdiction over superior in 


United States of jailer abroad. 
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s Fisentrager et al. v. Forrestal et al., 
C. A., D. C., April 15, 1949, Pretty 
man, J. 


\ppellants, German nationals con 
fined in a United States Army prison 
in Germany following conviction 
before a military tribunal of viola 
tion of the laws of war, petitioned 
tor writs of habeas corpus in the 
United States District Court for the 
District of Columbia. Respondents 
in the action were the Secretaries of 
Defense and of the Army, the Chief 
of Staff of the Army, and the Joint 
Chiefs of Staff of the United States, 
named on the theory that they 
exercised supervisory control ovet 
petitioners’ immediate jailer. The 
District Court dismissed for lack ol 
jurisdiction upon the authority of 
Clark, 335 U.S. 188. On 


appeal, the dismissal was reversed. 


fhrens v. 


The Court stated that the issue 
was the one reserved in Ahrens v. 
Clark and Ex parte Endo, 323 U.S. 
283. The decision was said to have 
been reached in accordance with 
“fundamental principles” of consti 
tutional law which, in the Court's 
opinion, conferred a substantive 
right to the writ whenever a person, 
alien or citizen, was improperly con 
United States officials, 
whether in this country or abroad. 


fined by 


Chat being so, omission of a juris- 
federal 


statute could not, it was reasoned, 


dictional provision in a 
operate to deprive petitioners of 
the privilege. Since the United States 
Supreme Court had held itself with- 
out original jurisdiction of a petition 
for a writ of habeas corpus filed by 
a person confined outside the United 
States (Ex parte Betz, 329 U.S. 672), 
such jurisdiction of necessity rested 
in the District Court. Finally, the 
Court concluded, when a person is 
deprived of his liberty by the act of 
an official of the United States out 
side the territorial jurisdiction of any 
district court of the United States, 
that person’s petition for a writ of 
habeas corpus will lie in the district 
court which has territorial jurisdic 
tion over the officials who have 
directive power over the immediate 


jailer. In connection with the prac- 


tical problem of transportation of 


multiple petitioners to this country 
it was pointed out that presence of 
the petitioners was not required as 
a first step, that the issues thus fat 
presented could be disposed of on 
the rule to show cause, reply and 
afhdavits, and that, upon the dis- 
position of those issues, there might 
or might not remain other issues 
requiring the presence of the peti 
tioners. The case was remanded for 
determination as to whether the 
named respondents had “directive 
power, by line of authority” over 


the petitioners’ jailer in Germany. 


Injunctions . . . preliminary injunctions 
. .. baseball players suspended from 
organized baseball not entitled to pre- 
liminary injunction barring their con- 
tinued suspension in advance of pend- 
ing trial of their anti-trust suit. 


® Martin and Lanier v. Chandler 
et.al, U.S: DrGis DN. ¥i, April 1, 
1949, Conger, J. 

Plaintiffs, professional baseball 
players employed by the St. Louis 
National League Baseball Club from 
1935 and 1933 respectively until 1946, 
were in 1946 suspended by defendant 
Chandler, Commissioner of Baseball, 
from organized baseball for five years 
for violating the “reserve clause” of 
their contracts and playing baseball 
in the Mexican League. Pending trial 
of their $2,500,000 anti-trust suit 
other off- 
cials of organized baseball, plaintiffs 


against Chandler and 


sought a preliminary injunction bar- 
ring defendants from continuing 
them on a list of suspended and in 
eligible players, from interfering with 
the practice of their profession, from 
refusing to negotiate for their serv 
ices and from requiring them to sign 
contracts containing reserve or ter- 
mination clauses. The motion was 
denied. 

Che Court maintained that the is 
suance of a preliminary injunction 
would disturb the status quo and 
would restore plaintiffs to positions 
they resigned voluntarily, according 
them preliminarily the final relief 
sought, in a case where the Court’s 
jurisdiction of the suit itself was un 
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settled (the United States Court of 
\ppeals for the Second Circuit hav- 
ing left open the question whether 


organized baseball constituted inter- 
state commerce in Gardella v. Chan- 
dler,—F. 2d—, 34 A. B. A. J. 947; 
October, 1948; 35 A.B.A.J. 335; April, 
1949) and where “grave” issues of 
law involved were too doubtful for 
any sort of prejudgment. Although 
the Court disagreed with plaintiffs’ 
contentions that they would suffei 
irreparable damage pendente lite if 
the injunction were not granted, it 
found some merit to the argument 
that plaintiffs, as “skilled competi- 
tors”, needed similar competition to 
maintain their high professional 
standing until termination of the 
suit. This argument, however, was 
deemed insufficient to warrant the 
granting of “such drastic relief”. 


Lotteries . . . what constitutes . . . stat- 
ute authorizing pari-mutuel betting on 
horse races held not to violate state 
constitutional prohibition against lot- 
teries. 


® Longstreth vy. Cook, Ark. Supreme 
Ct., April 4, 1949, Frank G. Smith, 
J]. (Digested in 17 U. S. Law Week 
2498, \pril 26, 1949). 

The Court in this case, afhrming 
the decree entered below, held that 
the Arkansas statute (Act 46 of 1935) 
authorizing pari-mutuel betting on 
horse races did not violate the state 
constitutional prohibition against 
lotteries. While such betting was 
deemed a form of gambling, the 
Court maintained that it did not 
constitute a lottery since the element 
of chance was not solely determina- 
tive of the winning horse. The out- 
come of the race was said to depend 
largely upon the condition, speed 
and endurance of the horse, as well 
as the skill and daring of the jockey. 
Che Court noted too that various 
sources of information as to the 
records and performances of the 
horses were available to the bettors 
in improving the chances of select- 
ing a winner. It was pointed out that 
the use of the pari-mutuel machine 
did not of itself make of betting a 
lottery, since the machine merely 
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calculated the results of the betting 
after the races had been run and 
the winners announced. 

Griffin Smith, Ch. J., and Robins, 
J., dissented. 


National Military Establishment 
Armed Services Procurement Regula- 
HON is) Section IX dealing with 
patents and copyrights. 


=" Code of Federal Regulations, Tit. 
34, Ch. IV, Subch. A, Pt. 408 
§§ 408.100-408.111, 408.200-408.204 
(14 Fed. Reg. 1923). 

The Federal Register of April 21, 
1949, contained 
(Section IX) of The Armed Services 
Procurement 


another section 


Regulation, setting 
forth the policy of the Departments 
of the Army, Navy and Air Force in 
regard to patents and related mat- 
ters, and prescribing contract clauses 

_for the purposes of protecting the 
government against patent risks in 
supply contracts, as well as securing 
to it the patent rights to which it is 
entitled under research or develop- 
ment contracts. This part is to be 
complied with on and after July I, 
1949. 

The subpart on patents deals with 
the following matters: definitions, 
notice and assistance regarding 
patent infringement, reporting royal- 
ties, classified research or develop- 
ment and supply contracts, patent 
indemnification of government by 
contractor, authorization and con- 
sent, patent rights under research or 
development contracts, follow-up of 
patent rights, adjustment of royal- 
ties, patent interchange agreement 
with the United Kingdom and proc- 
essing of infringement claims. It is 
provided under § 408.104 that un- 
authorized disclosure of classified 
subject matter, whether in a patent 
application or resulting from the 
issuance of a patent, may be a viola- 
tion of the Espionage Act and related 
statutes, and may be contrary to 
the interests of national security. To 
preserve adequately the necessary 
security a clause is specified for 
inclusion in every classified research 
or development contract and in 
every classified supply contract. 
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[he subpart as to copyrights sets 
forth the policy as to use and publi- 
cation of copyrighted materials, and 
the approved contract clauses in 
with 


connection procurement of 


material subject to copyright. 


National Military Establishment 
renegotiation regulations pub- 
lished governing determination and 


elimination of excessive profits. 


® Code of Federal Regulations, ‘Tit. 
34, Ch. IV, Subch. D, Pt. 424, 
§§ 424.401-424.453 (14 Fed. Reg. 
1761). 

Publication was made in_ the 
Federal Register of April 13, 1949, 
by the Military Renegotiation Policy 
and Review Board of Part 424 of 
Chapter IV of the Joint Regulations 
of the Armed 
Determination and Elimination of 


Forces governing 
Excessive Profits. The regulations 
set forth the general principles to be 
applied in negotiation, as well as 
the factors to be considered in the 
determination of excessive profits 
under the Renegotiation Act of 
1948. Other matters covered are the 
recovery of excessive profits already 
realized, the effect of renegotiation 
upon a contractor’s federal income 
tax, and the interim prepayment of 
excessive profits. 


State Department . . . restraint upon 
power of courts to pass upon validity 
of acts of foreign government . . . an- 
nouncement of Executive policy permit- 
ting American courts to exercise juris- 
diction in cases involving dispossession 
or confiscation of property in course of 
persecution by Nazi officials. 


=" Letter of Acting Legal Adviser, 
State Dept., April 13, 1949. 

The State Department, in an ad 
visory letter directed to court and 
counsel in the action of Bernstein v. 
Holland-American Line pending in 
the United States District Court for 
the Southern District of New York, 
ruled that the policy of the Executive, 
with respect to claims asserted in the 
United States for the restitution of 
identifiable property (or compensa- 
tion in lieu thereof) lost through 


force, coercion or duress as a result 
of Nazi persecution, is to relieve 
American courts from any restraint 
upon the exercise of their jurisdic- 
tion to pass upon the validity of the 
acts of Nazi officials. This ruling was 
made by way of clarification of the 
jurisdictional issue involved in Bern 
stein v. Van Heyghen Fréres Société 
Anonyme, 163 F. 2d 246, cert. den. 
332 U. S. 772 (1947). The United 
States Court of Appeals for the Sec- 
ond Circuit there held that, since 
the court lacked any authority to ad- 
judicate the validity of the official 
acts of another state, it was without 
jurisdiction to inquire into the acts 
of spoliation allegedly perpetrated by 
Nazi officials on the plaintiff in Ger- 
many in 1937-38. 

In support of its position, the State 
Department pointed out that this 
Government “has consistently op- 
posed the forcible acts of disposses- 
sion of a confiscatory nature prac- 
ticed by the Germans on the coun- 
tries or peoples subject to their con- 
trols”. Special reference was made to 
Military Government Law No. 59 as 
illustrative of the Government's pol- 
icy of undoing forced transfers and 
restoring identifiable property to 
persons wrongfully deprived of such 
property within the period from Jan- 
uary 30, 1933, to May 8, 1945, for 
reasons of race, religion, nationality, 
ideology or political opposition to 
National Socialism. 


Statutes . . . construction . . . federal 
statutory definition of ‘‘addicted to 
the use’’ adopted for purposes of con- 
struction of state statute. 


=" Palmer v. Spaulding, N. Y. Su- 
preme Ct., App. Div., 3d Dept., 
March 9, 1949, Deyo, J. 

Over a period of years petitioner, 
a physician, used narcotic drugs in 
increasing amounts to relieve the 
pain from renal colic. The treat- 
ment was prescribed by other phy- 
sicians. Respondents, purporting to 
act pursuant to statute, suspended 
for two years petitioner’s license to 
practice medicine on the ground that 
he was “addicted to the use” of 
narcotic drugs within the terms of 
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the statute. The order was annulled 
upon review by the Court. 

Chere being no definition in the 
New York statute, the Court adopted 
that contained in the Federal Public 
Health and Welfare Act, 42 USC 
s 201, which defines an “addict” as 

. “any person who habitually uses 
any habit forming narcotic drugs so 
as to endanger the public morals, 
health, safety, or welfare, or has... 
lost the power of self-control with 
reference to his addiction.” The 
definition was deemed particularly 
appropriate in view of the joint 
federal-state activity to control the 
use of narcotic drugs, and the desira- 
bility of preserving uniformity of de- 
finition under federal and_ state 
statutes pertaining to narcotics con- 
trol. The Court held that addiction, 
within the meaning of the law, could 
not be predicated on mere habitual 
use, absent a showing that the user’s 
faculties had so deteriorated as a re- 
sult of use of drugs as to render it 
unsafe and improper for him to 
practice. 


Venue . . . convenience of witnesses 
. location of 
offices and 
in Delaware and crowded 
court calendar in District of Columbia 
justify change of venue of Govern- 
ment's antitrust action to District of 


§ 1404 (a) of 


and interest of justice . . 
defendant's 
records 


principal 


Delaware under 
Judicial Code. 


® U.S. v. E. I. DuPont de Nemours 
&Y Ga, i..&. BD. Gi D.Ge April a 
1949, Holtzoff, J. 

The Court in this decision granted 
the motion of defendant Delaware 
corporation for a change of venue of 
the Government’s antitrust suit from 
the United States District Court for 
the District of Columbia to the 
District of Delaware. The Court held 
that the transfer was authorized 
under § 1404 (a) of the Judicial 
Code, effective September 1, 1948, 
authorizing transfer of any civil 
action “for the convenience of parties 
and witnesses, in the interest of 
justice”, and that it would be “for 
the convenience of witnesses” since 


defendant's principal offices were in 
Delaware and its voluminous records 
were located there. The Court also 
regarded of vital consideration the 
fact that its own civil docket was 
about twelve or thirteen months in 
arrears, and that trying the suit in 
the District of Columbia would be 
unfair to local litigants, so that 
transfer to Delaware would be in 


the interest of justice. 


War.. 
under Lucas Act war contractor who 
suffered net loss may maintain action 


. war contractor's relief... 


for relief although claim would not 
have been allowable under First War 
settled; 
portions of Executive Order to con- 


Powers Act and has been 


trary held invalid. 


® Howard Industries, Inc. v. U.S., 
U.S. Ct. Cls., April 4, 1949, Howell J. 
Petition was brought under the 
(60 Stat. 902, 62 Stat. 
authorized 


Lucas Act 
869) , 


war contractors 


which relief for 
who suffered net 
losses in the performance of wartime 
Defendant 
moved to dismiss on the grounds 


government contracts. 
that plaintiff had not filed “requests 
for relief” prior to August 14, 1945, 
as required by the Act, that the Act 
authorized consideration only of 
claims which might have been con- 
sidered under the First War Powers 
Act, and that plaintiff's claim was 
in any event barred by a voluntary 
settlement agreement of November, 
1944. The motion to dismiss was 
denied. 

The Court held that letters written 
by plaintiff to the Navy Department 
requesting, pursuant to an escalator 
clause in the contract, redetermina- 
tion of the contract price because of 
an operating deficit were “requests 
for relief” within the meaning ‘of 
the Act. The contention that the 
relief requested in the letters was not 
that contemplated by the Act because 
such relief was not available under 
the First War Powers Act was met 
by the holding that the Act was 
intended to grant relief unavailable 
under earlier statutes. In this con- 
nection, the Court held unlawful 


Courts, Departments and Agencies 


Par. 307 of Executive Order 9786, 
which prohibited relief under the 
Lucas Act where no “relief would 
have been granted under the First 
War Powers Act”. 

The Court also held that a bi- 
lateral settlement of a claim, prior 
to passage of the Act, was no bar to 
recovery, in view of the provision of 
§ 3 that “a previous settlement under 
the First War Powers Act, 1941, or 
the Contract Settlement Act of 1944 
shall not operate to preclude 
relief ... under this Act”. The Court 
refused to accept the government's 
argument that “settlement” in § 3 
referred only to unilateral settle- 
ment by agency action, and that the 
Act did not render a bilateral settle- 
ment 
Court 


ineffective. Accordingly, the 
held unlawful Par. 204 of 
Executive Order 9786, which pro- 
hibited consideration of a claim 
under the Act “if final action with 
thereto was taken on or 
before” August 14, 1945. (This por- 
tion of the decision was conceded to 
conflict with Fogarty v. United States, 
80 F. Supp. 90.) 

Whitaker, J., 
ground that plaintiff's letters to the 


respect 


dissented on the 


Navy asserted a “claim of a right” 
rather than a “claim for relief,” the 
latter term, in his opinion, being 
limited to “equitable claims” not 
asserting “‘a right .. . under the con- 
tract”, He 
the Lucas Act was broader than the 
First War Powers Act. 


agreed, however, that 


Further Proceedings in Cases 
Reported in This Division 

® The following action has been 
taken in the United States Supreme 
Court: 

Reversed, May 2, 1949: U. S. v. 
Wallace & Tiernan Co., Inc.—Consti- 
tutional Law (34 A.B.A.J. 415, May, 
1948; 35 A.B.A.J. 66, January, 1949). 

JUDGMENT ON REMAND REVERSED; 
Judgment of United States Court of 
Appeals for the Fifth Circuit, re- 
manding case to District Court after 
remand by United States Supreme 
Court, reversed, per curiam opinion, 
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May 2, 1949: U.S. v. Urbuteit—Drugs 
and Druggists (34 A.B.A.]. 63, 508, 
January, June, 1948; 35 A.B.A.]. 66, 
January, 1949). 

CERTIORARI GRANTED, April 18, 
1949: U. S. v. Spelar—United States 
(34 A.B.A.J. 418; May, 1948). 


CERTIORARI 


GRANTED, April 25, 
1949: U.S. v. Aetna Casualty & Sure- 
ty Co.—United States (34 A.B.A.]J. 
418, May, 1948; 35 A.B.A.J. 65, Janu- 


S. v. Yorkshire Insur- 
(35 A.B.A.J. 65; 


ary, 1949); U. 
ance Co.—Parties 
January, 1949). 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Lease Versus Sale 


® The taxpayer—or at least his tax 
counsel—has come to recognize the 
occasional application, for tax pur- 
poses, of the cynical bargain, “Heads 
I win, tails you lose.” For the tax- 
payer there is seldom any bargain. 
Recently the Tax Court 
ered whether a “lessor” had received 
rental receipts or installments on the 
purchase price. Truman Bowen, 12 
T.C. No. 63, promulgated March 25, 
1949. Although the decision was in 


consid- 


favor of the taxpayer, and held that 
the “lessor” had received installments 
on the purchase price rather than 
“rental” income, the closeness of the 
vote (nine to seven), under circum- 
stances where a “lessee” would clearly 
be denied a rental deduction, raises 
the question whether the taxpayer in- 
evitably must lose on issues of sale 
versus lease, irrespective of whether 
he is lessor or lessee. 

The question of whether a so-called 
lease is really a sale comes up fre- 
quently when the lessee attempts to 
take a rental deduction. Section 23 
(a) (1) (A) of the Internal Revenue 
Code provides for deduction of “rent- 
als or other payments required to be 
made as a condition to the continued 
use or possession, for purposes of 
the trade or business, of property to 
which the taxpayer has not taken or 
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is not taking title or in which he has 
no equity”. Particularly in leases giv- 
ing the lessee an option to buy the 
property at a nominal amount at the 
end of the term the Bureau of In 
ternal Revenue has succeeded in de 
nying any rental deduction on the 
grounds that the transaction was es 
sentially a sale or that the lessee was 
taking title to or had an equity in the 
property. See, for instance, Robert A. 
Taft, 27 B. T. A. 808 (1933); Helse) 
Machine & Marine Works, Inc., 39 
B. T. A. 644 (1939). This result was 
confirmed by the full Tax Court not 
long ago in the case of Judson Mills, 
11 T.C. 25 (1948), with only Judge 
Disney dissenting as to this issue. 
There the “lessee” “leased” textile 
machinery and paid fixed monthly 
“rentals” for periods ranging from 
four and one-half to seven years, al- 
though the life of the machinery 
was over twelve years. At the expira 
tion of the period the “‘lessee’”’ could 
acquire title by payment of a rel- 
additional amount. 
The parties had previously agreed 
that the “rental” payments were to 


atively small 


be calculated upon the basis of the 
value of the machinery plus interest 
charges. The Tax Court apparently 
had little doubt that the “lessee” 
was either taking title to the ma- 


CErRTIORARI DeNiED, April 25, 1949: 
Capital Airlines v. Civil Aeronautics 
Board—Civil Aeronautics Act (35 A. 
B.A.J. 63; January, 1949); Inland 
Steel Co. v. NLRB—Labor Law (34 
A.B.A.J. 505, 1051; June, November, 
1948) . 


chinery or had a substantial equity 
in it, and so was not entitled to a 
rental deduction. 


Conversely, under similar circum- 
stances, the “lessor” would not seem 
to be receiving “rental” income. But 
that is not necessarily the case. First 
of all, the deduction for rent is con- 
trolled by a specific statutory pro- 
vision, whereas only the general code 
provisions apply to the “‘lessor’s” sit- 
uation, so that there is no necessary 
reciprocal relation. See Goldfields of 
America, Ltd., 44 B.T. A. 200, 202 
(1941) . Secondly, there seems to be a 
reluctance to disturb the form of a 
transaction in order to give aid to a 
party to it. Consequently, the Bureau 
can take opposite positions on this 
issue and prevail on both sides. See 
Siegel, Options to Buy or Renew 
Contained in a Lease in New York 
University Sixth Annual Institute of 
Federal Taxation 990 (1948). 

The Truman Bowen case, supra, 
even though a victory for the tax 
payer, illustrates dramatically the 
higher standards imposed for favon 
able treatment of the ‘lessor’. Bowen 
was a member of a partnership which 
in 1941 entered into an “equipment 
rental agreement” with the United 
States and prime contractors for the 
furnishing of equipment to be used 
The 
ment, on Government Form 40-211, 
was designed to enable the Govern- 


in construction work. agree- 


ment to “recapture’ certain equip- 
ment necessary for defense construc 
tion. The the 


“value” of each item of equipment 


agreement stated 
(an amount usually above the part- 
nership’s cost) and provided for 
monthly payments over a_ period 
ranging from six to fifteen months. 
Title was to pass automatically to 
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the Government when the monthly 
payments equalled the stated value 
plus 1 per cent interest per month 
and any freight to the site of werk. In 
case title had not passed by comple- 
tion of the construction job or termi- 
nation of the agreement, the Govern- 
ment could obtain title by paying the 
difference between the value plus 
interest and freight and the monthly 
payments already made. Although 
some provisions of the agreement 
spoke in terms of “rental” and 
“lease”, others referred to the Gov- 
ernment’s “equity”. 

The case concerned the year 1941 
when the partnership had entered 
into the agreements with respect to 
the equipment and received monthly 
payments, which were not returned 
as rental income or reported as prof- 
its. The profits were reported for 


1942 when the Government made 


A Referee's View of Bankruptcy 


(Continued from page 486) 


paring papers and when sheriffs made 
levies at midnight—often times to find 
a receiver or already in 
charge. 


assignee 


By the passage of the bankruptcy 
act, preventing preferences amongst 
creditors, annulling seizures by legal 
process within four months of bank- 
ruptcy, and granting discharge to 
bankrupts, all this has been changed. 
Under the protection of the bank- 
ruptcy act, a debtor may now be can- 
did with his creditors and may call 
them in and frankly relate to them 
his troubles. They, on their part, may 
deliberate among themselves and de- 
vise the best means for mutual bene- 
fit. No one can obtain an advantage 
over his neighbor, for preferences and 
seizures by legal process on the eve of 
insolvency are forbidden, and nullified, 
and the debtor, on his part, has noth- 
ing to fear from his own candor—at 
worst, having merely to surrender his 


final payments and took title to all 
the equipment. During 1941 the part- 
nership paid taxes and insurance on 
the equipment, which it deducted, 
but it took no deduction for depre- 
ciation. 

The detailed opinion by Judge 
Harron for the majority seems to ex- 
emplify the difficulties of reaching a 
decision for the taxpayer. Consider- 
able comfort was derived from the 
terms denoting a sale contained in 
the agreement and the stipulation of 
facts. In addition, the amounts paid 
were carefully examined to see the 
relative amounts to be paid in 1941 
and in 1942, apparently because a 
relatively small remaining payment 
in 1942 demonstrated that the Gov- 
ernment was taking title. This aiso 
revealed the absurdity of taxing the 
1941 payments as rentals, for the 1942 


transactions would then have re- 


assets for equal distribution, but, in 

doing so, running little risk of spend- 

ing his remaining days under the yoke 

of debt.4 

Add to these benefits the concomi- 
tant provisions for the striking down 
of secret liens, the searching out and 
recovery of concealed or fraudulently 
transferred assets. Then consider the 
modern concepts, now embodied in 
the Act, of the rehabilitation of 
debtors, the protection of their earn- 
ing power for the benefit of society, 
the preservation of the going values 
of a business, the extension of debts 
to prevent liquidation under unsea- 
sonable or adverse conditions. All 
these comprise the enlightened bank- 
ruptcy law of today. Such a law is 
necessary to the continued success of 
our system of free enterprise. With 
this bulwark of law against adversity, 


Tax Notes 


sulted in large and unusual losses 
upon the sales. 

The dissenters seemed to feel that 
if the Government had wished to buy 
the equipment, it could have done so 
directly and so the Government 
could not have had a fixed intention 
to buy but merely meant to rent. 
Since this possibility was presumably 
also open in the “lessee” cases, the 
minority’s argument seems to over- 
look the economic impulsion to pur- 
chase in situations where the rental 
payments aggregate a substantial por- 
tion of the purchase price. 

The majority had the added bur- 
den of distinguishing Estate of Clar- 
ence B. Eaton, 10 T.C. 869 (1948), a 
similar case decided in favor of the 
Government, so that “lessors” can 
hardly expect to prevail unless they 
can present such extremely favorable 
facts as were found in the Bowen case. 


our citizens may with confidence con- 
tinue to exercise the spirit of adven- 
ture, independence and enterprise 
inherent in our race. 

We rejoice in the fact that bank- 
ruptcy administration has been put 
upon a higher judicial level. Now 
that our dockets are clear of the last 
remnants of the liquidations and re- 
organizations of the thirties, we stand 
ready to cooperate with the bench 
in meeting the exigencies that may 
arise from a period of deflation, Our 
laws have been strengthened, clarified 
and expanded so that the bankruptcy 
courts are equipped to do a better job 
both in the field of liquidation and 
in the newer fields of rehabilitation 
of debtors or the reorganizations of 
their businesses. 





4. 1 Remington, Bonkruptcy 19-21, Fourth Edition. 
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“Books for Lawyers” 





Encusu CONTRIBUTIONS 
TO THE PHILOSOPHY OF LAW. 
By Arthur L. Goodhart, K.C. New 
York: Oxford University Press. 1949. 
Price $1.50. Pages 44. 

The most significant lectureships 
in this country for practicing law- 
yers are the Morrison Lectures, un- 
der the auspices of the California 
State Bar, and the Cardozo Lectures, 
of the Association of the Bar of the 
City of New York. Each has attracted 
many distinguished speakers. In 
neither has there ever been any more 
appropriate choice of a lecturer than 
when Professor Arthur L. Goodhart 
was selected to deliver the seventh 
Cardozo Lecture. 

The greatness of Benjamin Nathan 
Cardozo, in whose honor the lec- 
tureship was founded, rests upon 
his achievements as a common law 
judge. Naturally, many of the lec- 
turers have turned for their topic 
to some phase of the common law. 
Than Professor Goodhart no one is 
better qualified to illuminate for 
Americans any facet of the common 
law. He is a native of the United 
States and a graduate of Yale. For 
many years he has resided in Eng- 
land, and is now professor of juris- 
prudence at Oxford. He has, how- 
ever, retained his American citizen- 
ship, and frequently returns “home” 
to renew his numerous contacts 
with his American 
of whom are members of the Bar. 
When he so wills he is an American 
scholar among Englishmen, an Eng- 
lish scholar among Americans. 

For Professor Goodhart, a natural 
choice of a subject would have been 
“The Influence of Judge Cardozo on 
the Common Law”. This field, how- 
ever, had been pre-empted, for chat 


friends, many 
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was the title of the first Cardozo Lec- 
ture, delivered by Professor Good- 
hart’s uncle, Irving Lehman, then 
Chief Judge of the New York Court 
of Appeals. 

It may be just as well. Judge 
Lehman was a practicalist, better 
equipped to discuss the law in action 
than the philosophy behind it. Pro- 
fessor Goodhart—although he is a 
King’s Counsel—has chiefly devoted 
his efforts and talents to exploring 
and expounding jurisprudence. He 
is at his best in telling Americans 
what England has contributed to the 
philosophy of law, and in expound- 
ing as his text a quotation from 
Cardozo: “A philosophy of law will 
tell us how law comes into being, 
how it grows and whither it tends.” 

Professor Goodhart’s thought is so 
accurate, so clearly phrased and so 
closely packed that the reader is led 
to hope that here is the minimal 
outline of a volume that he will some 
day write. Should that occur he will 
no doubt expand his assessments of 
the English legal philosophers, al- 
though it will be difficult for him 
more exactly to classify them. 

Here we have Sir Edward Coke, 
“the constitutionalist’’; Thomas 
Hobbes, “the perfect example of the 
authoritarian”; John Locke, “who 
based his legal and political philoso- 
phy on a more optimistic concept 
of human nature”; Edmund Burke, 
“perhaps the greatest and most typ- 
ical of all English political and le- 
gal philosophers”; Jeremy Bentham, 
“the greatest law reformer the world 
has ever known”; John Austin, “one 
of the most important figures in the 
history of legal philosophy”; Sir 
Frederick Pollock, who “proved that 
philosophy ‘is able to descend to 


earth’; Frederic W. Maitland, pri- 
marily a historian who ‘also made 
contributions to 


mia jor jurispru- 


dence”; Lord Bryce, whose “essays 
on jurisprudence are still of value”. 

After distilling and evaluating the 
thought of these and other English 
legal philosophers, Professor Good- 
hart concludes that the English legal 
philosophy is in essence based on the 
common law. He does not overlook 
John Locke’s advocacy of natural 
to appreciate the 
seminal quality of Locke’s thought. 
Locke’s Second Treatise of Civil Gov- 
ernment is described as “the source 
book for constitutional government; 


rights, or fail 


his doctrine of ‘no taxation without 
representation’ was the slogan of pre- 
revolutionary days; Jefferson, when 
speaking of the right to ‘life, liberty 
and the pursuit of happiness’, in- 
corporated in the Declaration of In- 
dependence Locke’s conception of 
natural rights”. 

Professor Goodhart points out, 
however, that Locke’s basic “concep- 
tion that government is a form of 
trust” is “especially congenial to 
English ideas and traditions” and is 
“an essentially English legal idea”. 
He adds that, while ““Locke’s English 
natural law had a short life’, the sys- 
tem for which Locke contended was 
after all based on “fundamental nat- 
ural rights” which “are remarkably 
English in character.” 

Professor Goodhart believes that 
the Englishman’s regard for the com- 
mon law derives from the fact that 
he considers it “as an expression of 
his own will and that of his fellow 
citizens”. It is the ultimate ex- 
pression of his fundamental rights. 
While Sir Edward Coke’s dictum! 
that the principles of the common 
law could control even an act of 
Parliament never obtained accept- 
ance, the idea back of it has been 
of outstanding importance. Certain 
fundamental doctrines of the com- 
mon law have the force of constitu- 
tional limitations, and “even though 
the English courts have not got the 





1. Dr. Bonham's Case, 8 Co. Rep. 114, 118 
(1604) 
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power to declare a statute unconsti- 
tutional, the realization that public 
opinion can do so may prove to be 
an equally effective deterrent”. 

Professor Goodhart quotes with 
approval Cardozo’s dictum that “the 
juristic philosophy of the common 
law is at bottom the philosophy 
of pragmatism”. At least impliedly 
he endorses Bentham’s criticism of 
Blackstone’s “childish” fiction that 
judges merely declare the law. In- 
stead of repeating the hackneyed 
quotation from Holmes that “the 
life of the law has not been logic, it 
has been experience”, he turns to 
Lord Halsbury: “Every lawyer must 
acknowledge that the law is not al- 
ways logical at all.” His own view is 
that “when a novel case—a case of 
first impression—arises, then it is the 
duty of the judge to create the neces- 
sary principle which will govern the 
case”, following analogies. Thus the 
eighteenth century English judges 
openly created new law. 

In his discussion of the creative 
role of the judges Professor Good- 
hart denies that they failed to take 
into consideration the economic 
problems of the time. His view is 
that “the judges and jurists can be 
criticized not because they knew too 
little economics but because they 
knew too much”. For this reason 
they embedded in the law laissez 
faire, considered “axiomatic by al- 
most all the economists of the time.” 
Professor 
Goodhart’s analysis of the function 
of stare decisis. He quotes with agree- 
ment Bracton, Bacon and Coke that 
precedents are to be followed but not 


Of current interest is 


slavishly. He adds, however, his own 
opinion: “The danger today lies not 
in the failure to recognize the limited 
creative and abrogative powers of 
the judges but in a tendency to ex- 
aggerate them, with the result that 
the stability of the law, which is one 
of its essential qualities, may be seri- 
ously weakened”. 


Professor Goodhart speaks as a 
philosopher of the philosophy of the 
law—with refreshing dispassion. All 
he says is true and much of it timely. 
Today we must reassess the value of 





the common law and of its philoso- 
phy. Some would devaluate prece- 
dents by committing the administra- 
tion of the law to tribunals that are 
policy-making organs of government, 
submissive to executive desire. This 
method of sanctioning the transi- 
tory will of the majority is the an- 
tithesis of the common law—custom- 
ary justice bottomed on long experi- 
ence. Eventually we must choose 
between these philosophies. 
WALTER P. ARMSTRONG 


Memphis, Tennessee 


Romanticism AND NaA- 
TIONALISM IN THE OLD 
SOUTH. By Rollin G. Osterweis. 
New Haven: Yale University Press. 
1949. $3.50. Pages 275. 


If the gratification of the author 
from seeing his work appraised by 
one competent to do so were the 
chief object of a book review, the 
editors of the JOURNAL could not 
justify their action in delegating 
this review to one so unschooled as I 
am in history and, especially, in 
historical research. However, it re- 
quires no great amount of education 
for anyone to see that this book is 
quite entertaining, that the diction 
is excellent and that it bears internal 
evidence, from the great amount of 
annotation and documentation it 
contains, that it is the product of 
much time and effort. 

As the dust cover tells us, the 
author is Research Assistant in 
History, with the rank of assistant 
professor, at Yale University. As the 
author himself tells us in the Preface, 
the book is an extension and elab- 
oration of the doctoral dissertation 
he submitted to the Graduate School 
of Yale University. This last state- 
ment is corroborated by the non- 
partisan attitude which the author 
maintains throughout the book and 
which customarily is a requisite in 
such theses. 

The period covered ends in 1868, 
before Sumter was fired on, and does 
not (except in one or two cursory 
references) attempt to project itself 
beyond that date or to touch upon 
the chastened romanticism of the 


“Books for Lawyers” 





New South. Nor does it concern 
itself with many questions it pro- 
vokes; for example, whether there 
ever would have been more than 
one nationalism in this nation, in 
which the romanticism of both the 
North and the South sprang from 
common or kindred sources, if cer- 
tain reasons, those of 
climate, had not made slave labor 
profitable in the South and un- 
profitable in the North; so that the 
South turned to agriculture and the 
great plantations, and the North to 


slave trade and commercialism. 


especially 


The author recognizes the dif- 
ficulty of defining romanticism in 
the terms of history; his technical 
definitions of the word require more 
space than is here available, but for 
our purposes we may take it as being 
the antonym of realism, and as being 
that state of mind which begets and 
activates manners, customs, thought, 
speech and other human activities 
through ideals, cults and emotions. 
Environment, as the author points 
out, greatly influences it. 


In an early chapter the author 
shows that our forefathers brought 
to the colonies, North and South 
alike, the romanticism which had 
arisen in those parts of Europe from 
which they came, chiefly from Eng- 
land, but enough to be significant 
from France, Germany and other 
parts of Europe, By, say, 1812, 
sectional differences in cults began 
to be noticeable, chiefly because of 
differences in topography and cli- 
mate. The North, by reason of its 
denser population and commercial 
pursuits, turned toward pragmatism, 
and its poets, such as Emerson, 
Lowell and others, stressed philos- 
ophy, humanitarianism and _ tran- 
scendentalism. 

Southern romanticism in _ its 
formative stages was largely influ- 
enced by such European writers as 
Sir Walter Scott, Byron, Moore, 
Carlyle, Lamartine, the elder Dumas, 
Schiller, Goethe and others. The 
author very clearly demonstrates 
that the romantic writings of Sir 
Walter Scott, his poems and the 
Waverly Novels, most strongly in- 
fluenced Southern romanticism, 
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especially as to the elements of 
chivalry and militarism. Millions of 
copies of the Waverly Novels were 
sold in the South, but few in the 
North, which preferred Dickens. 

Romanticism feeds on leisure. In 
the South the abundance of fertile, 
undeveloped lands, a climate favor- 
able to the growing of cotton and 
tobacco, and slave labor, gave the 
leaders of thought and action the 
requisite leisure—and the wealth to 
indulge it. The author makes it 
clear that the cult of a chivalry, 
which was unique in itself, developed 
in the South as the result of “im- 
ported ideas modified by the local 
scene; and that by 1850 a number 
of subcults had developed all of 
which together exemplified the 
chivalric idea.” ‘These included 
identifiable enthusiasm for manners, 
woman, military affairs, the Athenian 
democracy and romantic oratory.” 
“The trappings of the Southern cult 
of chivalry were the duel, the role 
of the horse in the tournament, the 
hunt, the race; emphasis on heraldry 
and ancestry; romantic place-naming, 
prodigal hospitality.” He mentions 
the subcult of noblesse oblige, but 
does not develop the notion except 
in a limited way, though I am sure, 
from my own knowledge of the 
South, it existed in a broad way. 
While the author himself manifests 
the highest appreciation of the 
charm and beauty of chivalry as prac- 
ticed in the South, he refers to and 
occasionally quotes from Mark 
Twain and other writers who made 
fun of it. It is true that this chivalry 
was a thing so exquisite that with 
but slight exaggeration it became 
ludicrous or quixotic; hence easily 
lent itself to burlesque. 

To quote again from the book: 

The cult of chivalry characterized 
the mood and supplied the chief in- 
tellectual ingredient for the concept 
of a differentiated civilization. The 
idea of Southern Nationalism followed 
as the next logical step. 

The author realizes that from the 
“interplay of local conditions and 
imported ideas”, four separate (but 
not wholly distinct) sets of mani- 
festations emerged, each identified 
with a subregion of the South; one 
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centered in Richmond, one in 
Charleston, one in New Orleans 
and a fourth “took form as a roving 
frontier” in the Southwest. He treats 
each of these separately and then 
carefully traces the growth of the 
idea which became fixed among 
them all, that their ideals, aims and 
purposes were so essentially different 
from those of other sections that the 
United States was no longer one 
homogenous nation, but two dis- 
tinct nations; that they were being 
wronged by the other members of 
the old pact, by the insults of 
Northern politicians and writers, 
by discriminatory tariffs and other 
congressional action, such as those 
which aided the Port of New York 
to the detriment of the Southern 
ports, especially the Port of New 
Orleans. Thus the spirit of National- 
ism was developed in the South. 

One must read the book itself to 
catch the charm and beauty with 
which the author describes the Old 
South and its idealism in terms of 
Virginia and Maryland or even in 
terms of Charleston and New 
Orleans. In a thumb-nail sketch, 
such as this must be, I cannot 
adequately review those parts of the 
book. One begins to wonder, as he 
reads, if the author has not over- 
romanticized romanticism in dealing 
with Virginia, but I do not think 
he has. The crow I have to pick with 
him is that he claims Sidney Lanier 
as being a Virginian, when, as a 
matter of fact, he was born in 
Macon, Georgia, and lived in 
Georgia until just before he died. 
And when he omits Benjamin Har- 
vey Hill from his list of Southern 
orators, he has omitted the greatest 
of them all. 

My estimate of this book is that 
it will be read with interest and 
pleasure by readers from every sec- 
tion of the counrty. It is a book for 
lawyers as well as for laymen. 


ARTHUR G. POWELL 
Atlanta, Georgia 


Anrtrrrust LAW SYMPOSI- 
UM: An Authoritative Discussion of 
the Basic Trends and the Delivered 
Price Problem. By the Section on 





Antitrust Law of the New York State 
Bar Association. Chicago: Commerce 
Clearing House, Inc. 1949. $2.00 
Pages 120. 


This little volume contains the for- 
mal papers read and a report of the 
oral discussion at the first meeting of 
the Section on Antitrust Law of the 
New York State Bar Association held 
in New York City on January 26, 
1949. It does not purport to be a 
treatise on any phase of antitrust 


law. To the practitioner in that field, , 


the symposium merely summarizes 
the discussions which have raged 
since the decision of the Cement In- 
stitute case and adds little to his 
knowledge of the law, or, more ac- 
curately, to his present state of men- 
tal confusion. 

To the lawyer or layman having 
merely a general interest in the sub- 
ject, a reading of this volume should 
at least acquaint him with the prob- 
lems which are posed by the decisions 
in the Cement Institute, Rigid Con- 
duit and related cases, and the atti- 
tude of the Federal Trade Commis- 
sion toward the implementation of 
the law as announced in these de- 
cisions. The papers by representa- 
tives of the Federal Trade Commis- 
sion, however, leave much to be 
desired in clarity and forthrightness. 
For the most part, they are filled 
with double talk and never come to 
grips with the practical problems 
which face industry and counsel as 
the result of the interpretations of 
the antitrust acts which the Commis- 
sion has induced the courts to accept. 
An exceilent analysis of these prob- 
lems is contained in the article writ- 
ten by H. Thomas Austern, of the 
District of Columbia Bar, entitled 
“Crystal Clear Confusion” and a 
good summary of the basic trends in 
the interpretation of the Sherman 
Act is presented in the essay of Gold- 
thwaite H. Dorr, of the New York 
Bar. Harold J. Gallagher, of the New 
York Bar, also makes a strong argu- 
ment for the necessity of clarifying 
legislation if business is to know what 
it may lawfully do, and the Bar, how 
it may advise clients. 

The New York State Bar Associa- 
tion is to be congratulated upon its 
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foresight in creating the Section on 
\ntitrust Law and in scheduling dis- 
cussion of these important and timely 
subjects by persons eminently well- 
qualified to participate in such a 
forum. 
Epwarb R. JOHNSTON 

Chicago, Illinois 


So FAR SO GOOD. By Morris L. 
Ernst, New York: Harper & Brothers. 
1948. $3.00. Pages 271. 

A great many things seem to cap- 
ture and interest the sharp and avid 
mind of Mr. Ernst. In this not large 
book he presses the creases out of 
such doings as summer living in 
Nantucket, psychiatrists, doctors, the 
right of privacy, divorce, birth con- 
trol, illegitimacy and the over-sen- 
sitivity of professional racial organi- 
zations. Several chapters deal with 
his long relationship with F.D.R. as 
adviser and note-writer. 

Perhaps most arresting of Mr. 
Ernst’s observations are his advocacy 
of an “escrow plan” to stimulate 
full-year employment in industry and 
a “first freedom treaty” to remove 
some of the barriers preventing free 
and active exchange among nations 
of books, magazines, movies and 
other forms of culture and informa- 
tion. Excellent cases for both these 
plans are presented. Each plan is 
shrewdly calculated to forestall com- 
munism: the one by providing year- 
round employment to workers and 
the other by piercing the Iron Cur- 
tain with ideas in whose inevitable 
validity we have the deepest faith. 

Equally deserving of consideration 
is a suggestion Mr. Ernst advances in 
a chapter called “Take Off the Night- 
shirts”. Here he advocates legislation 
requiring a full disclosure of the 
financial backing of the myriad 
groups of committees for this-and- 
that which vie in the marketplace of 
ideas for a corner of the American 
mind. This plan, he believes, would 
lead to a sort of self-policing system 
in which each group would scrutinize 
the financial backing of the other and 
publicize it. 

So Far So Good is random and its 
parts disparate. There is not the 





cohesive force of a single idea that 
one finds in Mr. Ernst’s The First 
Freedom. It is likely that most readers 
would have preferred him to devote 
less space to his thoughts on doctors 
and President Roosevelt and more to 
what appear to be worthwhile plans 
for the maintaining of our civil lib- 
erties under the stress of current 
times and the piercing of communism 
and the Iron Curtain with that most 
potent of weapons—ideas. 
RicHArRD B. ALLEN 

Aledo, Illinois 


Cases AND MATERIALS ON 
CIVIL PROCEDURE. By Thomas 
E. Atkinson and James H. Chad- 
bourn. Brooklyn: The Foundation 
Press, Inc., 1948. $8.50. Pages 910. 


The abolition of procedural dis- 
tinctions between law and equity, 
the abrogation of different forms of 
actions, and the introduction of a 
simple, single civil action, are the 
outstanding reforms achieved in the 
field of Anglo-American adjective 
law during the past 100 years. The 
first milestone along this line of 
progress was the Field Code, which 
was introduced in New York in 1848, 
and which was promptly adopted by 
a considerable number of other 
states, particularly in the Middle 
West and the West. The next impor- 
tant step was taken in England by 
the Judicature Act, which became 
effective in the 1870's. These note- 
worthy achievements culminated in 
1938 in the adoption and promulga- 
tion of the Federal Rules of Civil 
Procedure, which introduced the 
simplest form of civil procedure yet 
devised in Anglo-American juris- 
prudence. These far-reaching meas- 
ures were permeated by a spirit and 
an attitude that greatly diminished, 
if not entirely eliminated, the im- 
portance of technicalities and of 
correctness of procedure for its own 
sake. 

Manifestly, the foregoing matters 
are known to every well-informed 
lawyer. It is important, however, that 
they be early inculcated in the minds 
of students in the law schools. It is 
but natural that a great many Case- 
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books in this field should have ap- 
peared in recent years. This is a 
desirable feature of modern law 
school instruction, as it enables the 
teacher to select the casebook that 
accords best with his own point of 
view. 

The approach adopted by Atkin- 
son and Chadbourn in their casebook 
on civil procedure, which has recent- 
ly become available, has a distinct 
appeal to this reviewer. The re- 
formed procedure cannot be under- 
stood by a student or by a lawyer, 
without a background of some degree 
of familiarity with common law 
pleading, out of which the new 
procedure grew. The fact that com- 
mon law procedure has been com- 
pletely abandoned in the country 
which originated it and has only a 
few vestigial relics remaining in the 
United States, does not detract from 
the desirability, and even the neces- 
sity, of some understanding of it by 
law students, in order that they may 
properly comprehend modern pro- 
cedure. The authors of this casebook 
apparently did their work with this 
thought in mind. They have em- 
ployed the historical method. They 
commence by dealing with the prin- 
ciple topics in the field of common 
law pleading and equity practice, 
without, of course, delving into the 
intricacies of either subject. They 
then proceed to present material on 
modern pleading and practice, which 
is the subject that the law student 
must master as nearly as he can. This 
historical approach will result in 
laying a foundation for a compre- 
hension of present day procedure 
under which most lawyers have to 
practice. Every chapter is preceded 
by useful introductory matter, all of 
which taken together constitutes a 
helpful commentary on civil proced- 
ure. 


On the whole, the selection of 
material appears admirable. A suit- 
able balance is achieved between old 
and new cases as well as between 
English and American decisions. The 
student is given a sufficient glimpse 
of the outmoded and highly tech- 
nical attitude of the common law 
pleader. Even the text of a declara- 
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tion in a common law action of 
ejectment with that fictitious person 
—the casual ejector—is to be found 
in the book and will no doubt appeal 
to those who are particularly in- 
terested in legal history. On the 
other hand, the modern liberal 
attitude is also well illustrated. 


This work covers a somewhat 
broader scope than is the fact with 
many other textbooks on procedure. 
Too often such books stop with the 
commencement of the trial. The 
present casebook, however, also deals 
with such matters as withdrawal of 
a case from the jury, instructions to 
the jury, form of verdicts, new trials, 
judgments and appellate review. 
This is a desirable feature of this 
excellent compilation. 

If the reviewer were to suggest any 
improvements for a future edition 
of this casebook, he would make two 
recommendations. First, the book 
does not seem sufficiently to differen- 
tiate between code pleading on the 
one hand, and federal civil procedure 
on the other. To be sure, the latter 
is an outgrowth of the former. 
Nevertheless, federal procedure con- 
stitutes a tremendous advance over 
somewhat technical code pleading 
and brushes aside the technicalities 
by which code pleading was bogged 
down in some states. It seems desir- 
able to impress this point on the 
minds of the students. Second, the 
treatment of the subject of discovery 
seems inadequate. The 
advances made in this field by the 
Federal Rules of Civil Procedure 
are of such momentous importance 
that, if they are to find any place 
at all in a students’ casebook, they 


somewhat 


seem to the reviewer to deserve a 
somewhat more extensive treatment 
than is accorded to them in this work. 
The book does print in extenso the 
Federal Rules relating to discovery. 
It includes a few state cases on the 
subject, but the only federal case 
that appears in the book is Hickman 
v. Taylor, which deals with only a 
single aspect of the broad field. The 
reviewer realizes, however, that 
editors and compilers of casebooks 
are subject to very stringent space 
limitations, and it may well be that 
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the explanation for the rather cur- 
sory treatment of discovery is to be 
found in this circumstance. These 
observations are not to be construed 
as endeavors to point out serious 
blemishes, but merely as suggestions 
for possible future expansion. 
ALEXANDER HOLTZOFF 

Washington, D. C. 


Principres OF THE ANGLO- 
AMERICAN PRIVATE LAW AND 
PROCEDURE. By Arthur K. Kuhn. 
Chinese Translation by T. P. Tcheng. 
Amoy (China): Mei Wah Corpora- 
tion. 1948. Price not given. 

The current interest of Chinese 
lawyers in Anglo-American laws is 
evidenced by the number of Chinese 
students studying in American law 
schools. For those who cannot get 
acquainted with our legal system at 
first hand, Professor T. P. Tcheng 
has translated into Chinese Mr. 
Kuhn’s short analysis of the basic 
principles of law and procedure and 
their application by Anglo-American 
courts. Mr. Kuhn’s study has grown 
out of a set of lectures delivered in 
German at the University of Zurich 
in Switzerland in 1914. An enlarged 
French translation appeared in 1924, 
and the Chinese translation is based 
on that edition. It might be re- 
gretted that the author has not con- 
sidered it necessary to publish an 
English edition of his book which 
could serve as an introduction to 
English law. for those foreign students 
who are better acquainted with the 
English language than with the lan- 
guages in which this book is at pres- 
ent available. 

Louts B. SOHN 
Cambridge, Massachusetts 


J uvENILE DELINQUENCY. By 
Paul W. Tappan. New York: Mc- 
Graw-Hill Book Company, 1949. 
$5.00. Pages 541. 

With a background of training 
both in sociology and law, the au- 
thor’s treatment of juvenile delin- 
quency is much more diversified and 
complete than in most texts by au- 
thors lacking Mr. Tappan’s well- 
rounded education. At present he is 
professor of sociology and lecturer in 


law at New York University. The 
aim of the book is said to be socio- 
logical and legal realism without 
sentimentality. That objective is 
attained in full measure, especially 
critical detachment. 

This book, unlike many by maud- 
lin sentimentalists, is not a preach- 
ment on the 
dogmatic. 


subject, nor is it 
The facts are carefully 
presented and abundantly docu- 
mented after obviously meticulous 
research. Conclusions flow logically 
from critical analysis without any 
apparent conscious effort of the au- 
thor and no opinions are, indulged 
without factual justification. The 
legal training of the author acts to 
restrain dubious conclusions that 
might be drawn by the professional 
sociologist. 

The subject-matter is divided into 
four major classifications: nature and 
extent of delinquency, causation, 
court procedure and correctional 
treatment. In exploring the ques- 
tion of what is juvenile delinquency, 
the author discusses the legal and 
case work approach; the neglected 
and dependent child, distinguished 
from but closely related to delin- 
quency; and the situational factors 
which may or may not produce de- 
linquency, granting the 
necessity of statistics on delinquency 
as to number and classification, it is 
suggested that the importance of sta- 
tistics is insignificant compared with 
the importance of recognition and 


Though 


treatment of delinquency where and 
when it arises. 

In discussing the many factors be- 
lieved to be implicit in the etiology 
of deviant conduct, the author, with 
typical candor, cautions the reader's 
awareness of the limitations of so- 
cial science, Admitting that science 
has attained some accuracy in dis- 
covery, he says: “We come closer to 
partial truths”. Stressing social con- 
ditions as a prime cause of delin- 
quency, which conceivably may be 
remedied by some measure of social 
planning, the author says no one yet 
knows what methods may be em- 
ployed. Such attempt would call for 
an unrealistic dependence on law as 
a remedial instrument. Until the 
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social reorganizers can offer a plan 
assuring success, we should content 
ourselves by honestly meeting the 
problem as presented with the knowl- 
edge already obtained from experi- 
ence. 

Every judge of a juvenile court 
will read with profit the chapters de- 
voted to the juvenile in court. The 
growth of juvenile courts is briefly 
and interestingly traced from ancient 
Saxon law where it was held that a 
child under twelve could not be 
guilty “in will” of a crime; through 
the Chancellor’s “prerogative of 
grace’’, which has been extended into 
the common law, until our modern 
juvenile courts closely resemble ad- 
ministrative agencies. A warning is 
sounded that our present courts 
should exercise caution both before 
and after the child is brought into 
court, in not encroaching on the 
work of other agencies which many 
times are better able to deal with the 


delinquent, and more important, so 
that the child will not be stigma- 
tized by court adjudication. Great 
stress is placed on the quality of 
judges passing on delinquency, in 
fact on him more than on his juris- 
diction depends success of the pro- 
gram. The judge should be able to 
know when to refer children to other 
agencies, when to training schools or 
institutions and should never impose 
a penalty unless the child has been 
found guilty of an actual violation. 
He must have some training in social 
science, mental balance, affection for 
children, but freedom from sloppy 
sentimentalism. 

Having carried the child through 
the juvenile court, the author con- 
cludes by suggesting motives for cor- 
rectional treatment and methods of 
treatment, including: probation, so- 
cial work, detention, institutions— 
with emphasis on deficiencies, but 
advancing an effective program and 


“Books for Lawyers" 


concluding with measures designed 
both 
through official and unofficial meth- 
ods. As in the other parts of the 
book the recommendations are prac- 
tical and realistic and not impos- 
sible of attainment. 


to prevent further offenses, 


The author has striven throughout 
to produce a book not too technical 
for either the sociologist or lawyer, 
but readable by both. Like many 
books on similar subjects this book 
will not likely inspire the interest of 
those devoid of interest in delin- 
quency. It is definitely a book for 
the student of sociology or the lawyer 
interested in delinquency. As a well 
balanced treatise on both phases of 
delinquency, Mr. Tappan has pro- 
duced a work that will be long re- 
garded as an authoritative text which 
should be on the shelf of every one 
interested in juvenile delinquency. 

CLARENCE KOLWYCK 
Chattanooga, Tennessee 


Notice of Proposed Amendment to the By-Laws 


of the American Bar Association 


® Notice is hereby given that W. E. Stanley of Wichita, Kansas, Howard L. 
Barkdull of Cleveland, Ohio; Walter M. Bastian of Washington, D. C.; 
Eustace Cullinan of San Francisco, California; Tappan Gregory of Chicago, 
Illinois; David F. Maxwell of Philadelphia, Pennsylvania; and Loyd Wright 
of Los Angeles, California, members of the Committee on Ways and Means; 
and Roy E. Willy of Sioux Falls, South Dakota, William W. Evans of 
Paterson, New Jersey; James L. Shepherd, Jr., of Houston, Texas; W. E. 
Stanley of Wichita, Kansas; and Delger Trowbridge of San Francisco, 
California, members of the Committee on Rules and Calendar, have filed 
with the Secretary of the Association the following amendment to the By- 
Laws of the Association: 


Amend Article I of the By-Laws by inserting a new Section 4 to read as 


follows: 


Section 4. PATRON MEMBERSHIP. Any person eligible for membership in the 
Association and elected as hereinbefore provided, and any member heretofore 
elected, may become a patron member of the Association. The classes of patron 
memberships and the amount of annual dues required to be paid to become a 
member of each class may be fixed from time to time by the House of Delegates 
upon recommendation of the Board of Governors. The sums so paid shall 
include the regular Association dues which cover the individual subscription of the 
member to the American Bar Association Journal. Any Patron member may 
change his status to that of a regular member of the Association by the payment 


only of the regular dues as provided by Article II, Section I. 


and renumber present Sections 4, 5 and 6 as Sections 5, 6, and 7 respectively. 
JoserH D. STECHER 


Secretary 
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® The author of this article, Professor John MacDonald of the Cornell Law School, 


possesses an unusual combination of practical experience and scholarly insight in 


legislative matters. Since 1934 he has been Executive Secretary and Director of Re- 


search of the Law Revision Commission of the State of New York. Professor Mac- 


Donald's many writings in the field of legislation include the excellent recent casebook, 


Cases and Materials in Legislation (1948), prepared by Professor MacDonald in col- 


laboration with Professor Horace E. Read, of the University of Minnesota Law School. 





The New York State Law Revision Commission: 
A Legislative Aid 
by John W. MacDonald 


® State government has been char- 
acterized in the pages of this Jour- 
NAL as a “vast operating agency” for 
the management of large enter- 
prises. At every legislative session, 
legislators are confronted with pub- 
lic problems of impressive magnitude 
in the fields of taxation, govern- 
mental structure and adjustment of 
the relations between the individual 
and the state. There is little oppor- 
tunity for methodical examination 
or scientific improvement of that 
large body of private law, embodied 
in statute and decision, which gov- 
erns the transaction of business, the 
administration of property, and the 
adjustment of conflicting claims of 
individuals among themselves. 

The New York State Law Revision 
Commission was created in 1934 as 
a legislative aid in. the reform and 
revision of that law. It consists of 
five members appointed by the gover- 
nor for five-year terms, four of whom 
must be attorneys and two of whom 
must be members of faculties of law 
schools within the state. The duties 
of the commission, as provided in the 
Legislative Law, are: 

1. To examine the common law and 
statutes of the state and current judi- 
cial decisions for the purpose of dis- 
covering defects and anachronisms in 


the law and recommending needed 
reforms. 


2. To receive and consider pro- 
posed changes in the law recom- 
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mended by the American Law Insti- 

tute, the commissioners for the promo- 

tion of uniformity of legislation in 
the United States, any bar association 
or other learned bodies. 

3. To receive and consider sugges- 
tions from judges, justices, public off- 
cials, lawyers and the public generally 
as to defects and anachronisms in the 
law. 

4. To recommend, from time to 
time, such changes in the law as it 
deems necessary to modify or elimi- 
nate antiquated and inequitable rules 
of law, and to bring the law of this 
state, civil and criminal, into har- 
mony with modern conditions. 

5. To report its proceedings an- 
nually to the legislature on or before 
February first, and if it deems advis- 
able, to accompany its report with 
proposed bills to carry out any of its 
recommendations. 

Of the 1600 suggestions for study 
received by the commission since its 
creation, some have come from mem- 
bers of the commission and from its 
research staff, some from judges and 
practicing lawyers and some from the 
legislature and from the governor. 

A topic undertaken by the com- 
mission for study is assigned. for re- 
search to a committee of the commis- 
sion which has the assistance of such 
members of the research staff as it 
requires. The committee reports its 
conclusions and its studies to the 
commission itself. Proposed legisla- 
tion recommended by the commis- 
sion is in every case prepared by the 
commission as a whole in conference 


after thorough deliberation and in 
vestigation of the problems involved. 
In some cases the commission con 
cludes that the existing law is sound 
in principle or that the law is being 
adequately developed by judicial ac- 
tion. In such cases a communication, 
accompanied by the study, is sub- 
mitted to the legislature for its in- 
formation. The commission does not 
attempt to “put across” a specific pro- 
gram of reform or revision; its func- 
tion is to indicate to the legislature 
problems in the private law which 
require legislative action, and to 
present particular solutions for those 
problems for the consideration of the 
legislature. 


Many Fields of New York Law 

Affected by Commission 

One hundred twenty-seven statutes 
making substantive changes in the 
law have been enacted on the recom- 
mendation of the commission, affect- 
ing many fields of the law. In the 
field of real property, the statutory 
action by which one in possession of 
real property can compel determina- 
tion of adverse claims has been 
modernized and broadened; provi- 
sion has been made for the recording 
of judgments affecting title to real 
property; the law of waste has been 
modified to permit development of 
property by a life tenant; the pre- 
sumption that a tenant in common 
in possession holds for the benefit of 
his cotenant limited to 
fifteen years; statutes governing ju- 
dicial authorization of 


has been 
mortgages, 
leases and sales of real property have 
been revised and modernized. 

In the field of contracts, the seal 
has been abolished and certain trans- 
actions without consideration made 
enforceable; the rule that an infant 
may disafirm his contracts has been 
modified; the statute of frauds has 
been extended to contracts employ- 
ing the services of business brokers; 
contracts exempting garagekeepers 
and owners of parking lots from li- 
ability for their own negligence or 
that of their agents and employees 
have been made unenforceable. In 
the field of torts, provision has been 
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made for the survival of causes of 
action for personal injury. In the 
field of criminal law, the Uniform 
Criminal Extradition Act has been 
adapted to New York law, and stat- 
utes governing “good time’ allow- 
ances for prisoners in state prisons 
have been revised. 

On the basis of commission rec- 
ommendations in the field of corpo- 
ration law, amendments have been 
made relating to the renewal of 
corporate life after the expiration 
of the corporate charter; provisions 
for reimbursement of litigation ex- 
penses of corporate officials have 
been harmonized and clarified; bills 
are now pending before the gov- 





ernor revising the statutes governing 
the form of certificates to be filed for 
amendment of corporate charters, so 
as to provide an up-to-date amended 
text. In the field of decedent estates, 
the rule of distribution of damages 
recovered in wrongful death actions 
has been changed, from distribution 
according to the law of intestate dis- 
tribution to distribution in propor- 
tion to pecuniary injuries suffered. 
The doctrine of election of remedies 
has been abrogated in certain cir- 
cumstances. The civil disability of 
convicts sentenced to state prisons 
has been modified. 

Communications without recom- 
mendations have been submitted to 
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the legislature relating to fifteen 
widely different subjects, from the 
Rule against Perpetuities to homi- 
cide. This year a report and study 
were submitted, in response to a 
specific direction of the legislature, 
analyzing the problems involved in 
conferring upon newsmen a privilege 
to withhold sources of their informa- 
tion, 

The existence of a permanent 
agency which continuously examines 
the substantive private law in its 
entirety and makes recommendations 
for its reform has added to the re- 
sources of the legislature much reli- 
able and disinterested information 
on many diverse aspects of that law. 


Notice to Members of Junior Bar Conference 


® Notice is hereby given that at the 
annual meeting of the Junior Bar 
Conference to be held in St. Louis, 
Missouri, September 4, 5 and 6, 1949, 
there will be elected a Chairman, 
Vice Chairman, and Secretary, each 
for a term of one year, a member of 
the Executive Council from each 
of the First, Third, Fifth, Seventh 
and Ninth Federal Judicial Circuits, 
and the District of Columbia and a 
member-at-large from the Fifth and 
Eighth Circuits, each for a term of two 
years, and a member-at-large from 
the Ninth and Tenth Circuits for a 
term of one year. 

Pursuant to Section 4 (B) of 
Article IV of the By-Laws, notice is 
hereby given that the members of 
the Junior Bar Conference residing 
in the above named Judicial Circuits 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the 
Council from their respective dis- 
tricts by written petition, in each 
case, specifying the name of the 
person nominated and the office for 
which nominated, containing the 
names of at least twenty endorsers, 
all of whom are residents of the 
district of the person nominated. 
The petition shall state briefly a 
biographical sketch of the back- 
ground and qualifications of the 
candidate. It shall be submitted to 


the chairman, William R. Eddle- 
man, 1411 Fourth Avenue Building, 


Seattle 1, Washington, not later 
than August 20, 1948. At the first 
session of the annual meeting the 
Chairman of the Conference shall 
deliver to the chairman of the 
Nominating Committee all] petitions 
submitted pursuant to this notice. 


The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, as well as 
names of other candidates 
and report its Council nominees at 
the same time and place, and in the 
same manner that it reports the 
nominations for the officers of the 
Conference. Other nominations for 
the Council may be made from the 
floor following the report of the 
Nominating Committee, as may 
other nominations also be made for 
officers. The election of the Council 
members shall take place at the 
same time and place, and in the 
same manner as the election of 
officers, immediately following the 
conclusion of the second general 
session of the annual meeting, and 
shall be by written ballot. 


receive 


Term oF Office: The terms of 
office of the officers shall begin on 
January 1, 1950, and shall continue 
until December 31, 1950, or until 
their successors shall be elected and 
qualify, and the terms of office of 
the Council members from the First, 
Third, Fifth, Seventh and Ninth Fed- 
eral Judicial Circuits and the Dis- 


trict of Columbia and of the members- 
at-large from the Fifth and Eighth 
Circuits shall begin on January 1, 
1950, and shall continue until De- 
cember 31, 1951, or until their succes- 
sors shall be elected and qualify, and 
the term of office of the members-at- 
large from the Ninth and Tenth Cir- 
cuits shall begin at the close of the 
annual meeting in St. Louis, and end 
on December 31, 1950, or until their 
successors shall be elected and qualify. 


Evicisitity: No person shall be 
elected as an officer, or member of 
the Council if he will, during his 
term of office, become ineligible for 
membership in the Conference. The 
membership of a member of the 
Conference shall terminate at the end 
of the calendar year within which 
the member attains the age of thirty- 
six years, or upon his ceasing, prior 
to that time, to be a member of the 
American Bar Association. A person 
elected as a member of the Council 
shall be, at the time of his nomina- 
tion, a resident of the Council 
District for which he is chosen. No 
person shall be eligible for election 
as a member of the , Executive 
Council if he is then a member of 
the Council and has been such a 
member for a period of three con- 
secutive years or more. 

CHARLES H. BurTON, 
Secretary, 


Junior Bar Conference, 
American Bar Association 
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® The theoretical discussions with respect to the role to be played by the United 
Nations in the field of human rights and fundamental freedoms have been followed 
recently by several resolutions of the General Assembly dealing with concrete situa- 
tions in various countries. On April 25, 1949, the General Assembly declared that “the 
measures which prevent or coerce the wives of citizens of other nationalities from 
leaving their country of origin with their husbands or in order to join them abroad, 
are not in conformity with the Charter; and that when those measures refer to the 
wives of persons belonging to foreign diplomatic missions, or of members of their 
families or retinue, they are contrary to courtesy, to diplomatic practices and to the 
principle of reciprocity, and are likely to impair friendly relations among nations” 
and recommended “the Government of the Union of Soviet Socialist Republics to 
withdraw the measures of such a nature which have been adopted” (UN Doc. A/842). 

In the case of trials of church leaders in Bulgaria and Hungary, the General Assem- 
bly, after rejecting proposals to establish a committee of investigation, adopted the 
following resolution on April 30, 1949: 

“THE GENERAL ASSEMBLY 

“Considering that one of the purposes of the United Nations is to achieve inter- 
national co-operation in promoting and encouraging respect for human rights and 
fundamental freedoms for all, without distinction as to race, sex, language or religion, 

“Considering that the Governments of Bulgaria and Hungary have been accused, 
before the General Assembly, of acts contrary to the purposes of the United Nations 
and to their obligations under the Peace Treaties to ensure to al! persons within their 
respective jurisdictions the enjoyment of human rights and fundamental freedoms, 

“1. Expresses its deep concern at the grave accusations made against the Govern- 
ments of Bulgaria and Hungary regarding the suppression of human rights and 
fundamental freedoms in those countries; 

“2. Notes with satisfaction that steps have been taken by several States signatories 
to the Peace Treaties with Bulgaria and Hungary regarding these accusations, and 
expresses the hope that measures will be diligently applied, in accordance with the 
Treaties, in order to ensure respect for human rights and fundamental freedoms; 

3. Most urgently draws the attention of the Governments of Bulgaria and Hungary 
to their obligations under the Peace Treaties, including the obligation to co-operate 
in the settlement of all these questions; 

"4. Decides to retain the question on the agenda of the fourth regular session of the 
General Assembly of the United Nations.” 

The following excerpt from a statement by Benjamin V. Cohen, United States 
Delegate to the General Assembly, made on April 18, 1949 (U. S. Delegation to the 
General Assembly, Press Release No. 602), illustrates the position taken by the Gov- 
ernment of the United States with respect to the suppression of human rights in 
Hungary and Bulgaria. 





Suppression of Human Rights in Hungary and Bulgaria 
Statement to the General Assembly's Political Committee 
by Benjamin V. Cohen, United States Delegate 


® In January, 1942, in the first 
formal declaration of the United Na- 
tions, the nations engaged in the 


struggle with the forces of tyranny 
expressed their common intention to 
fight on to victory in defense of lib- 
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erty, independence, religious freedom 
and human rights for all peoples. 

In February, 1945, at Yalta, the 
three war leaders of the United Na- 
tions—Stalin, Churchill and Roose- 
velt—gave a solemn pledge on be- 
half of their respective countries to 
the peoples of Europe then on the 
threshold of liberation that freedom 
should be restored, not to their 
former rulers and not to a new set of 
rulers, but to those peoples them- 
selves. To them we promised the 
right to create, through free elec- 
tions, democratic institutions of their 
own choice. And under the peace 
treaties signed at Paris in February, 
1947, the states formerly allied with 
Germany undertook as an interna- 
tional obligation to protect and safe- 
guard the fundamental freedoms and 
human rights of their peoples. 

Under the Charter of the United 
Nations all the members of the 
United Nations also solemnly com- 
mitted themselves to take joint and 
separate action in cooperation with 
the organization to promote univer- 
sal respect for, and observance of, 
human rights and fundamental free- 
doms for all without distinction as 
to race, sex, language or religion. In 
Paris last autumn, without a dissent- 
ing the General Assembly 
adopted a Declaration of Human 
Rights and called upon all peoples 


vote, 


and organs of society, by teaching 
and education and by progressive 
measures, to respect 
these rights and to secure their effec- 
tive recognition and observance. 


promote for 


Under Articles 55 and 56 the field 
of human rights is brought plainly 
and expressly within the scope of the 
Charter, and the Assembly’s author- 
ity in this field may be exercised 
under Articles 10 and 14. Article 
2(7) of the Charter regarding non- 
intervention in matters of domestic 
jurisdiction was not intended to pre- 
clude, in appropriate cases, discus- 
sion in the Assembly concerning the 
promotion of human rights and 
fundamental freedoms to which, in- 
dividually and collectively, the mem- 
bers of the United Nations have 
committed themselves in the Char- 
ter. Nor is the Assembly barred un- 
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der appropriate circumstances from 
expressing an opinion or making a 
recommendation when there is a per- 
sistent and willful disregard for hu- 
man rights in any particular coun- 
try. Moreover, in determining the 
applicability of Article 2, Paragraph 
7, we must not lose sight of the im- 
portant fact that in the case before 
us, Bulgaria and Hungary have as- 
sumed in the treaties of peace special 
obligations under international law 
to secure human rights and funda- 
mental freedoms to all persons under 
their jurisdiction. 


U. N. Cannot Compel Correction 

in Absence of Threat to Peace 
Generally speaking, however, no or- 
evan of the United Nations can com- 
pel corrective action in this field in 
the absence of a breach of or a 
threat to international peace or of a 
treaty providing for such action. 

A serious responsibility rests upon 
the members of the Assembly to re- 
frain from making recommendations 
which may not only be ignored but 
may, in fact, in certain situations 
create greater intransigence on the 
part of those criticized and aggravate 
the position of those most deserving 
of our sympathy and assistance. The 
task of the Assembly is to promote 
respect for and the observance of 
human rights and fundamental free- 
doms and not to make recommen- 
dations which, in fact, defeat the 
practical realization of its objectives. 
Moreover, the General Assembly ob- 
viously cannot itself act as a court 
to review all the individual cases in 
which it may be alleged that human 
rights and freedoms have been in- 
fringed. But an appreciation of the 
practical difficulties in promoting 
respect for and observance of human 
rights should not and cannot be 
exploited as an easy excuse for not 
trying to do anything in any situa- 
tion. 

It will require a great deal of time 
and concerted effort to establish ade- 
quate minimum standards of respect 
for human rights and freedoms 
everywhere in the world as envisaged 
in the Charter. The General Assem- 
bly rightly took as its first step the 
working out of a genera] Declara- 





tion of Human Rights so that we 
may have some standards with which 
to start. In all our countries, includ- 
ing my own, much remains to be 
done, and none of us can afford to 
assume a self-righteous attitude. But 
if we are serious in our quest for 
peace, we cannot fail to do our part 
and make every effort towards pro- 
moting minimum standards of hu- 
man rights. For as Secretary of State 
Marshall said at the opening of this 
Third Session of the Assembly, “Gov- 
ernments which systematically dis- 
regard the rights of their own people 
are not likely to respect the rights of 
other nations and other peoples”. 

There are in this changing and di- 
versified world varying concepts of 
the functions of the state and the 
status of the individual. We general- 
ly agree that within the widest limits 
the rights of the individual in rela- 
tion to the state should be deter 
mined by the respective states. But 
there are limits. 

I think that we are all in agree- 
ment that, in the light of our pledges 
in the Charter, the functions of the 
state should be of a character to pro- 
mote and not to destroy human 
rights and fundamental freedoms. 
Let us grant that in the absence of a 
treaty we must accept the judgment 
of the respective states as to what 
functions of the state promote the 
rights and freedoms of its citizens and 
what is the exact substantive con- 
tent of these rights and freedoms; 
there is nevertheless an obligation on 
the part of every civilized state to 
exercise its judgment in honesty and 
good faith. No state has the sover- 
eign right claimed by Hitler’s Third 
Reich to declare war on freedom and 
religion. State sovereignty does not 
mean state tyranny. In fields of 
thought and religion where men can- 
not agree, freedom is the only alter- 
native to tyranny. 


Unless a state allows freedom for 
the peaceful expression of ideas, the 
road toward peaceful change and 
progress is blocked. Unrestrained 
political power, no less than unre- 
strained economic power, has a cor- 
roding effect upon those who exercise 
it. This is particularly true when the 
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wielders of power deny themselves 
the benefit of any views not meekly 
submissive and subservient to their 
will and caprice, Power which is 
unwilling to combat error with rea- 
son is not likely itself to be guided 
by reason. No state need fear the 
errors of dissenting opinion and 
nonconforming thought where rea- 
son is free to combat them. It is 
uneasy privilege, not confident pro- 
gress, which prefers the arbitrament 
of force to the test of reason. Sup- 
pression of nonconforming opinion 
has always characterized the police 
state which fears the freedom of its 
own citizens. Tolerance of dissent is 
the most certain sign of a free state 
which cherishes and does not fear the 
freedoms of its citizens and uses force 
only to protect and not to suppress 
that freedom. 


Ex-Enemy States Agreed 

To Respect Rights 

As I have already indicated, the 
governments of the ex-enemy states 
undertook a solemn international 
obligation to safeguard the civil and 
religious rights of their people. These 
governments have formally recog- 
nized that the observance of the hu- 
man rights set forth in the peace 
treaties is not merely a matter of 
their own domestic concern. Three 
Allied powers signatories to the trea- 
ties were given specific functions 
with respect to the execution of these 
treaties. Moreover, the peace trea- 
ties provide definite procedures for 
the settlement of differences concern- 
ing their interpretation and execu- 
tion. Having in mind these proce- 
dures, on April 2 my Government 
took initial action in this regard in 
notes addressed to the Governments 
of Bulgaria, Hungary, and Rumania, 
formally charging them with viola- 
tions of the human rights clauses of 
the respective treaties. Other signa- 
tory states have taken similar steps. 
The receipt of replies from Hungary 
rejecting the charges has confirmed 
the existence of disputes for which 
the appropriate settlement proce- 
dures are laid down in the peace 
treaties. Many delegates here, includ- 
ing those who argued that the Gen- 
eral Assembly had no authority to 
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discuss the question before us, have 
referred to these procedures. I hope 
that this is an augury that all the 
states concerned will cooperate in 
carrying out these provisions of the 
peace treaties. 

The issues involved in_ these 
charges have come recently into the 
focus of world opinion as a result of 
the prosecutions of church leaders 
in Hungary and Bulgaria, They are 
of intense concern to the entire inter- 
national community organized in the 
United Nations and not only to the 
states parties to the treaties of peace. 
It seems to us only fitting and proper 
that the members of the General 
Assembly who are deeply concerned 
and anxious about the charges of 
suppression of civil and religious 
liberties in these countries should 
‘xpress that concern and anxiety. 
‘Lhat should help the Governments 
of these countries to understand that 
the resort to the treaty procedures 
and to the General Assembly is sup- 
ported not, as it has been charged, 
by a few powers for undisclosed im- 
perialistic reasons but by the world 
community of nations because of 
principles which are deeply and uni- 
versally cherished. 

There is no intention whatever, 
on the part of the United States 
Government, to interfere in the in- 
ternal affairs of these states or to 
favor this or that political group. 
Concern over violations of human 
rights cannot properly be pictured as 
a policy of intervention, of encour- 
agement to reaction or of opposition 
to social reform. On the contrary, 
it is our belief that sincere obser- 
vance of the human rights and politi- 
cal liberties of individual citizens 
makes possible more genuine social 
reforms which emanate from the peo- 
ple themselves and may be enjoyed 
by them in an atmosphere free 
from fear. 


It is not our purpose here to de- 
velop and examine juridically the in- 
dividual acts of the ex-enemy gov- 
ernments which have given rise to 
the charges against them. The United 
States is prepared to submit specific 
and detailed observations on such 
acts, with supporting documenta- 
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tion, in connection with the proceed- 
ings under the treaties of peace. 
Here, however, it is our intention to 
outline only the broad pattern of 
developments in these countries. In 
each country it is a pattern of a min- 
ority group seizing the instrumen- 
talities of government through force 
and intimidation and maintaining 
itself in power through suppression 
of every one of the human rights and 
fundamental freedoms which these 
states have solemnly undertaken to 
observe. It is a pattern disclosing a 
clear design to suppress first the lead- 
ers of political groups and parties 
and then the leaders of religious 
groups and organizations, because 
these leaders had refused to subordi- 
nate themselves, or to use their in- 
fluence to subordinate their fol- 
lowers, to the dictates of the Comin- 
form. 


In nearly all countries there are 
different concepts as to the exact and 
appropriate scope of civil and reli- 
gious freedom. But making all due 
allowances for legitimate differences 
of opinion, we cannot see that any 
substantive civil or religious freedom 
can survive in these ex-enemy coun- 
tries if the shabbiest sort of excuse 
suffices to liquidate political and re- 
ligious leaders who refuse to accept 
and support the prevailing totali- 
tarianism. These leaders have been 
driven from office or brought to trial 
on the pretext that they have violated 
national laws. Actually there is rea- 
son to believe that they are being 
persecuted and tried not for the 
offenses with which they have been 
charged, but because the govern- 
ments had decided to liquidate them 
as sources of independent opinion. 
We cannot accept the proposition 
that under the guise of dissolving 
fascist or subversive organizations a 
state may suppress the expression of 
views that are odious or even hostile 
to it. We do not question the right 
of the State to protect itself from 
those who endeavor to overthrow the 
State by force and violence, but that 
right does not justify the suppres- 
sion of efforts to seek changes by 
peaceful means even though these 
efforts are displeasing to the ruling 


groups. Has there ever been a tyr- 
anny, however ruthless, which did 


not regard its own authority as be- 


neficently exercised in the interest of 
the people and its own objectives as 
a facile excuse for the suppression 
of freedom? 


Hungarian Peace Provisions 

Are Cited 

Let us consider, more specifically, 
the situation obtaining in Hungary. 
The second article of the Treaty of 
Peace with Hungary reads as fol- 
lows: 

1. Hungary shall take all measures 
necessary to secure to all persons 
under Hungarian jurisdiction, with- 
out distinction as to race, sex, language 
or religion, the enjoyment of human 
rights and of the fundamental free- 
doms, including freedom of expres- 
sion, of press and publication, of 
religious worship, of political opin- 
ion and of public meeting. 

2. Hungary further undertakes that 
the laws in force in Hungary shall 
not, either in their content or in their 
application, discriminate or entail 
any discrimination between persons 
of Hungarian nationality on the 
ground of race, sex, language or 
religion, whether in reference to their 
persons, property, business, profes- 
sional or financial interests, status, 
political or civil rights or any other 
matter. 

It is the view of my Government 
that freedom of political opinion, 
one of the fundamental freedoms 
guaranteed under this provision, has 
virtually ceased to exist in Hungary. 
In the national elections of 1945 the 
Communist Party obtained only 17 
per cent of the vote. But this mi- 
nority party, having arrogated to 
itself key positions in the Govern- 
ment, embarked upon a campaign of 
force and intimidation on a nation- 
wide scale in order to eliminate all 
actual and potential opposition and 
to nullify the popular mandate. 

The majority Small Holders 
Party, which had polled 57 per cent 
of the national vote in 1945, had its 
parliamentary majority greatly re- 
duced through purges and arrests of 
its leaders; Communist-inspired ac- 
tion against its accepted leaders 
drove them from positions in the 
government and in the party, to be 
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replaced by politicians subservient 
io Communist dictates. 

In new elections held in August, 
1947, the inability of non-Communist 
parties to campaign freely because 
of Communist interference and gov- 
ernmental restrictions, the arbitrary 
disfranchisement of many voters, and 
practices such as multiple voting, 
made impossible a fair expression of 
the popular will, as the United 
States Government had occasion to 
inform the Hungarian Government 
at the time. But not satisfied even 
with the results of these elections, the 
Communist-dominated Hungarian 
Government proceeded to silence 
and to destroy the non-Communist 
parties. By the forced dissolution of 
the Independence Party and the 
Democratic People’s Party, whose 
leaders had to flee the country, over 
one and one-half million voters were 
deprived of their representation in 
Parliament. The historic Social 
Democratic Party was forced into a 
merger with the Communists follow- 
ing the arrest and imprisonment of 
those leaders who opposed the merger 
and a purge of party members who 
voiced their opinions against it. The 
forced extinction, earlier this year, 
of the Christian Women’s Camp, 
whose leader had the temerity to in- 
troduce into Parliament a motion 
requesting the United Nations to 
undertake an investigation of the 
state of religious freedom in Hun- 
gary, marked the disappearance of 
all organized opposition from the 
Hungarian legislature. 

Safeguards for an independent 
judiciary have been critically im- 
paired. Under the provisions of Act 
XXIII of March 19, 1948, the Minis- 
ter of Justice in the Hungarian Gov- 
ernment was given authority to trans- 
fer or retire any judge. The exercise 
of this authority and the establish- 
ment of a system of the politically 
controlled people’s courts, have to- 
gether reduced the judiciary to po- 
litical subservience to the regime. 


As for freedom of expression, an- 
other right which Hungary had un- 
dertaken to respect, the plain fact is 
that people are afraid to express 
themselves and a significant silence 


obtains throughout the land except 
for those vocal few who speak for 
the regime. 

Under the present Hungarian law 
the utterance of an untrue or even 
true statement which is considered 
by the authorities to be detrimental 
to the Republic or disturbing to the 
existing order is an offense punish- 
able by law. 

Freedom of press and publication 
has ceased to exist in Hungary. Gov- 
ernmental authority is used to pre- 
vent the publication of any views 
distasteful to the ruling group, and 
journalists have been subjected to 
arrest and imprisonment for inde- 
pendent reporting. 

Freedom of public meeting has 
been denied regularly since the mid- 
dle of 1947 to all except the control- 
ling minority group and its collabo- 
rators. Prior to that time meetings 
of democratic, non-Communist par- 
ties were broken up by organized 
mobs with the acquiescence of the 
police. 


Freedom of Religion Not Confined 

To Participation in Ritual 

Another freedom of fundamental 
importance guaranteed in the peace 
treaty is the freedom of religious 
worship. Religious worship, of 
course, means more than mere for- 
mal participation in religious ritual. 
Religious freedom is not assured 
merely by a constitutional provision 
to that effect, or by the fact that 
churches remain open. Religion as 
a creative force in a free society re- 
quires freedom to teach and voice 
views based on religious tenets, free- 
dom to associate with those of like 
belief. 

The Hungarian Government, 
however, in pursuing its objective of 
bringing all aspects of Hungarian 
life under a uniform totalitarian 
system, has sought by coercive meas- 
ures to restrict the legitimate func- 
tions of the churches. A systematic 
campaign has been conducted to dis- 
solve church organizations or trans- 
form them into new organizations 
under “acceptable” leadership. In 
carrying out this program the Gov- 
ernment has resorted to numerous 
repressive measures, arbitrary ar- 
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rests, trials of priests and nuns, inter- 
ference with religious processions, 
and restrictions on the opening of 
religious chapels. 

By threats and arbitrary proceed- 
ings against church leaders and by 
perversion of the judicial process, 
the Government has attempted to 
force the retirement or submission 
of independent church leaders and 
to bring about their replacement by 
those willing to adopt a subservient 
attitude. Those who refused, like 
Lutheran Bishop Ordass and Cardi- 
nal Mindszenty, were arrested and 
imprisoned. 

Bishop Ordass was informed by 
government representatives that he 
would be in danger unless he re- 
signed. He replied that he would 
not desert his flock. Thereupon he 
was taken into custody by the politi- 
cal police, held for several days, then 
freed. When he still would not re- 
sign he was re-arrested on charges 
of embezzlement and black-market- 
eering, and sentenced to a prison 
term by a “people’s court”. 

Because of his high ecclesiastical 
office and his criticism of the policies 
of the Government, Cardinal Mind- 
szenty became the focal point of the 
attack upon the Catholic Church. 
Religious meetings at which he was 
present were disrupted or interfered 
with; his associates and followers 
were subjected to threats and some- 
times to physical violence on the part 
of the police. Finally, the decision 
was taken to silence the Cardinal, 
whose prestige among the people 
and whose open disapproval of the 
repressive methods of the regime 
marked him for elimination. After 
the Government had been unable to 
induce or frighten him into submis- 
sion, he was arrested and tried on 
charges that were mere pretexts for 
the Government's principal objec- 
tives of discrediting him and of de- 
stroying his influence. This, in our 
view, is the true significance of the 
action against Cardinal Mindszenty. 


Charges Against Bulgaria 

Are Specified 

I now turn to Bulgaria. Article 2 of 
the Treaty of Peace with Bulgaria 
provides: 
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Bulgaria shall take all measures 
necessary to secure to all persons 
under Bulgarian jurisdiction, without 
distinction as to race, sex, language 
or religion, the enjoyment of human 
rights and of the fundamental free- 
doms, including freedom of expres- 
sion, of press and publication, of 
religious worship, of political opinion 
and of public meetings. 

The record of the Bulgarian Gov- 
ernment also reveals a complete un- 
willingness to recognize the human 
rights and freedoms of those whose 
thinking does not conform with the 
thinking of the self-constituted rul- 
ing group, The violations of human 
rights by the Bulgarian Government 
have been deliberate, systematic and 
continuous. Copious evidence of 
these violations appears in the ofh- 
cial laws and regulations of that 
Government and in the record of 
repressive measures in every field of 
public activity designed to coerce the 
population into undissenting obedi- 
ence. 

Chere is no freedom for peaceful 
political dissent in Bulgaria, and the 
last vestiges of independent politi- 
cal opinion have been suppressed. 
Even under the circumstances of in- 
timidation and fraud which marked 
the last national elections, in Octo- 
ber, 1946, the opposition received 
over one fourth of the total number 
of votes. However, since these elec- 
tions the opposition deputies have 
been expelled and their parties dis- 
solved. 

The enforced liquidation of the 
National Agrarian Union, whose 
leader, Nikola Petkov, was executed, 
and of the Socialist Party whose 
leader was sentenced to imprison- 
ment, deprived a major portion of 
the Bulgarian electorate of all par- 
ticipation in public affairs. Petkov 
had an admirable record of resist- 
ance to fascism and Nazi tyranny. 
In postwar Bulgaria, as a legally 
elected member of Parliament, he 
spoke out in defense of political and 
civil liberties. As a consequence he 
was deprived of his immunity, im- 
prisoned and executed by the Bul- 
garian Government after a trial to 
which the United States Government 
felt compelled to refer publicly as a 
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travesty of justice. The real aim of 
these political trials was to liquidate 
all opposition to the Communist- 
dominated Government and to make 
impossible any change by peaceful, 
democratic means. 

Arbitrary arrests and imprison- 
ment, deportation from one part of 
the country to another and forced 
labor are now common practices in 
Bulgaria. The chief instrumentality 
for carrying out these deprivations of 
human rights is the “people’s mili- 
tia”, which is empowered by law to 
detain and send to so-called “labor- 
educational communities” or new 
places of residence persons alleged to 
be of fascist or anti-national inclina- 
tions, dangerous to public order and 
state security, or who disseminate 
harmful or false rumors. Under this 
law, local militia chiefs exercise 
vaguely-defined and extensive au- 
thority individual citizens, 
many of whom are held under in- 
human conditions in camps or in en- 
forced 


over 


banishment in 
localities. 


designated 


Moreover, it is not merely that the 
individual may be deprived of his 
fundamental rights through a non- 
judicial procedure lacking the basic 
safeguards against arbitrary action, 
for even if so-called judicial pro- 
cesses were employed, it has become 
evident that the judiciary has been 
purged so as to make it an instru- 
ment of the regime. 


There is no freedom of expression, 
press and publication in the Bulga- 
rian police state. Persons are sub- 
jected to fines and imprisonment for 
speaking, writing or printing what 
the Government chooses to regard as 
insulting or as “prone to create 
views dangerous to public order,” to 
quote the press law. The State Se- 
crets Law and regulations enacted 
thereunder define state secrets in a 
way which permits the application of 
this concept to any subject. The 
citizen therefore never knows when 
his mentioning any subject can, if 
the authorities choose, be employed 
as a Club against him. The principal 
newspapers of the Agrarian and So- 
cialist Parties were suppressed in 
1947. No newspapers not conform- 


ing to the government “line” can be 
published. 

In the matter of freedom of relig 
ion, a clear attempt to intimidate 
religious bodies recently occurred in 
connection with the trial of a group 
of ministers of several protestant 
sects. After being arrested and kept 
in custody for many months, these 
men were brought into court and 
tried on fantastic charges of using 
their churches as espionage adjuncts 
of the United States and the 
United Kingdom. The charges of 
“espionage, treason and currency op 
erations” involving United States ofh- 
cials were, as the United States Gov- 
ernment pointed out in a note to the 


of 


Bulgarian Government, unfounded | 


and ludicrous. As this note indi- 
cated, the accusation and trials were 
an obvious manifestation of an effort 
to intimidate the small, respected 
protestant Bul- 
garia and discredit their leaders. It 
happened _ that 
churches had ties with re- 
ligious bodies of the same denomina 
tion outside of Bulgaria. Behind 
the persecutions of their pastors lies 
the unwillingness of the totalitarian 
regime to allow even such ties to be 
maintained. 


denominations in 
these protestant 
normal 


Rumania Also Guilty 

of Suppressing Rights 

A similar state of affairs with re- 
spect to suppression of human rights 
prevails in Rumania. I wish to make 
it quite clear that the omission of 
developments in Rumania from my 
discussion results only from the fact 
that our agenda item is confined to 
Hungary and Bulgaria, not from any 
desire to draw a distinction between 
their record and that of Rumania. 
As I indicated earlier, my Govern 
ment has taken steps to establish 
these charges in all three countries 
and to obtain remedies in accordance 
with the peace treaties. 

The question before us is—what 
would be the proper and practicable 
course of action for the Assembly 
under the circumstances? We be- 
lieve that the General Assembly 
should give its encouragement and 
support to action under the treaty 
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procedures for inquiry and deter- 
mination. It seems to us that such a 
course is preferable to any other that 
is available to the Assembly. It is 
the course that best accords with the 
spirit of Article 33 of the Charter 
which counsels the parties to a dis- 
pute to resort to means of their own 
choice prior to a recourse to the 
United Nations. We hope therefore 
that the General Assembly will take 
official note of the charges made and 
of the steps taken under the Treaty 
of Peace to ensure that human rights 
and fundamental freedoms are safe- 
guarded in with the 
treaty provisions. The discussion in 


accordance 


the Assembly should impress the 
Governments of Bulgaria, Hungary 
and Rumania with the importance 


of their compliance in good faith 
with their obligations to cooperate in 
the settlement of these issues. 
Whatever action might be taken, 
we should not lose sight of our real 
purpose in the field of human rights 
and freedoms. It is not to set neigh- 
bor against 
against nation but to unite the world 


neighbor or nation 
on the basis of principles which 
recognize the freedom and dignity of 
all men and all nations. 

We are all of a common humanity. 
W: 
pressed our determination to re- 


iuave all, under the Charter, ex- 


spect the dignity and worth of the 
human person, to practice tolerance 
and to live together in peace with 
one another as good neighbors. De- 
spite the various ways of life we may 
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Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 
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® Perhaps the best known project of 
the Junior Bar Conference is its Pub- 
lic Information Program which is 
now in its third year of postwar ac- 
tivity. Through the Junior Bar Con- 
ference’s Public Information Pro- 
the Association is this year 
actively carrying to the American 
public the message of the impor- 
tance of law, liberty and justice. 
Lewis R. Donelson III, of Memphis, 
Tennessee, is the able National Di- 
rector of this Program. 

Our National Chairman, Wil- 
liam R. Eddleman, at the time of 
appointing Mr. Donelson, urged that 
the radio programs of the United 
Nations be completed promptly, 
made available in every state, and 
put on the air. He also suggested 
that during 1949 the Junior Bar 
Conference prepare a series of radio 
programs to bring home to the 
American public the facts underlying 
our American Government. The 
manner in which National Director 
Donelson is carrying out these re- 
quests with the assistance of hun- 


eram, 


dreds of young lawyers throughout 
the country merits the whole-hearted 
support of the legal profession and 
the public. 

The method of carrying these pro- 
grams to a successful conclusion was 
fully considered and enthusiastically 
approved at the mid-year meeting of 
the Junior Bar Conference in Chi- 
cago. All participants in the Public 
Information Program were com- 
mended for their efforts and were 
urged at that meeting to give full 
cooperation to state and local bar 
groups. 

“Peace Through Law” Series 

Is Completed 

The outstanding achievement of the 
program for this year was the comple- 
tion of a thirteen script radio series 
entitled “Peace Through Law” which 
is designed to explain the mechanics 
and operation of the United Na- 
tions and the International Court of 
Justice. This series, which was pre- 
pared in cooperation with the Asso- 
ciation’s Section of International 
and Comparative Law, and printed 


pursue and despite the different 
ideas we may cherish, let us learn 
to tolerate ways of life we cannot 
ourselves practice and ideas we can- 
not ourselves share. Let us strive 
then to find the strains of common 
humanity which can bind us to- 
gether. Let us then, as members of a 
common humanity, agree to reject 
all forms of tvranny over the mind 
and soul of man. Let us approach 
these problems of human rights with 
the firm determination to find com- 
mon standards upon which we can 
build a world community of free 
nations and of free men. Enduring 
peace must rest upon the acceptance 
common standards of human 
rights that can command the willing 
allegiance of all humanity. 


ot 





LEWIS R. DONELSON Iil 


National Director, P.1.P. 








and distributed nationally through 
the courtesy of the Thompson Pub- 
lishing Company of New York City, 
will go on the air in many states 
before the end of the year. Special 
commendation for the completion 
of this series should be given to Mel- 
drim Thomson, Jr., and Lyman M. 
Tondel, Jr., both of New York City; 
Charles S. Rhyne; Washington, D. C.; 
and Robert M. Segal, Boston, Massa- 
chusetts, who is the Associate Na- 
tional Director assigned to radio 
publicity. Others who worked on the 
preparation of the scripts were Rob- 
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Our Younger Lawyers 


ert C. Bell, Jr., Stamford, Connecti- 
cut; Mary Soddy, Chicago, Illinois; 
G. Edward Cotter, New York City; 
William B. Shedd, New York City; 
and Edgar Turlington, Washington, 
D. C. 


American Governmenf Series 

Now Planned 

The National Directors have recently 
commenced the preparation of a new 
radio series titled “Development of 
the Ainerican Form of Government”. 
This series is intended to explain the 
importance of the law in assuring 
justice and in protecting American 
liberties, It is felt that an exegesis of 
the special genius of our system of 
government which will reveal the 
underlying factors contributing to 
its unparalleled strength and success, 
will be a vital service to the public 
in these troubled times. The plans 
contemplate a series of thirteen dra- 
matic scripts presented by profes- 
sional actors, which will depict and 
explain the reason for the adoption 
of the fundamental rules of law, 
constitutional and otherwise, which 
form the basis of the government. 
The basic material to be used in 
these scripts is being prepared by 
the younger lawyers in Illinois under 
Robert A. Stuart of Springfield, and 
the Radio Department of the School 
of Speech of Northwestern University 
has agreed to enact these scripts. 


Regular Activities 

Are Continuing 

The regular activities of the Public 
Information Program are continuing 
unabated. Radio broadcasts explain- 
ing the nature and operation of the 
law and the courts have been spon- 


sored in many localities by the 
Junior Bar Conference. Radio for- 
ums discussing important national 
and local issues have been outstand- 
ingly successful, and state directors 
are being encouraged to convert their 
radio efforts to this type of program 
which apparently has a greater lis- 
tener appeal. In addition, the Junior 
Bar Conference, in cooperation with 
state and local bar associations, has 
sponsored speakers bureaus which 
consist of a group of young attorneys 
who are able and ready to talk to 
school and civic groups on matters 
relating to law and government, or 
other problems of general interest. 
In some states explanatory pam- 
phlets have been prepared by the 
young attorneys and distributed by 
interested parties such as banks and 
title companies. 

Successful programs are being car- 
ried on as usual in the District of 
Columbia under the direction of 
Leonard S. Melrod; in Massachusetts 
under the direction of Kenneth W. 
Brown, Boston; and in Michigan 
under the direction of Russell E. 
Bowers, Jr., of Flint. Outstanding 
new radio programs have been spon- 
sored in numerous states, Perhaps 
the most effective was that put on 
by Charles M. Phillips, Clearwater, 
Florida, where, through the efforts 
of the young lawyers group, impor- 
tant amendments to the state consti- 
tution were publicized in a tremen- 
dous state-wide radio publicity cam- 
paign, and the adoption of all the 
meritorious proposals secured. In 
Tennessee, State Director Sam A. 
Myar, Jr., Memphis, has broadcast 
a series of programs highlighting the 


work of the Tennessee legislature 
which rendered an excellent public 
service. Another interesting series 
has been arranged by Paul J. Yeager, 
Baltimore, Maryland, called “Meet 
Your Judges”. 

In Texas, James T. Bryan, Austin, 
with the able assistance of National 
Vice Chairman W. Carloss Morris, 
Jr., is developing a new dramatic se- 
ries entitled “That’s the Law”. These 
programs are designed to reveal to 
the public the need for legal services 
and the importance of the lawyers’ 
function. 

In Iowa, Wendell B. Gibson, Des 
Moines, and his successor, Wiley E. 
Mayne, Sioux City, have developed 
an excellent speakers bureau, Louis 
I. Hart, Jr., Denver, has organized a 
comprehensive speakers’ set-up for 
Colorado which should be a model 
for other states. 

New programs were also inaugu- 
rated in Arkansas by Edward E. 
Stocker, Little Rock; in Idaho by 
Robert H. Copple, Boise; in Illinois 
by William P. Sheehan, of Spring- 
field; in Mississippi by Billy H. Quin, 
Vicksburg; in New York City, G. Ed- 
ward Cotter; in Rhode Island by 
Milton Stanzler, Providence; in South 
Dakota by Bluford H. Light, Flan- 
dreau; in Virginia by Herndon P. 
Jeffreys, Jr., Richmond; and in many 
other states. 

It is impossible in this short space 
to adequately commend every fine 
program. Suffice it to say that the 
public information programs of the 
Junior Bar Conference have become 
an extremely effective medium for 
better relations between the Bar and 
the public. 


Pere writing in England in 1596, exclaims—‘‘All men desire in this 
world a happy life. . .. They saw that to live by one man’s will becomes the 
cause of all men’s misery. This constrained them to come unto laws wherein 
all men might see their duties beforehand and know the penalties of trans- 
gressing them. Happier that people whose law is their king in the greatest 
Ecclesiastical Polity. 


things, than those whose king is himself their law.’ 
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BAR ACTIVITIES 








Editor-in-Charge . . Paul B. DeWitt, 


# On May | the Section of Judicial 
\dministration started the distribu- 
tion of its ‘“‘Handbook on the Im- 
provement of the Administration of 
Justice”. The handbook will be of 
interest to all bar association execu- 
tives whose plans include programs 
relating to the improvement of judi- 
cial administration. Indeed, the 
handbook summarizes practically all 
the information necessary to plan a 
comprehensive program for a local 
or state bar association in this field. 
The handbook discusses the follow- 
ing subjects: 

1, The integration of the judiciary 
through the establishment and active 
functioning of judicial councils, judi- 
cial conferences, the administrative 
judge and administrative office of the 
courts. 


2. The delegation of the rule-mak- 
ing power to courts of highest juris- 
diction, and through the exercise of 
that power, the consequent improve- 
ment of pleading, trial practice and 
appellate procedure. 


3. The improvement of the jury 
system and the methods of selection 
of jurors. 

4. The simplification of the law of 
evidence. 

5. The improvement of administra- 
tive tribunals and the practice before 
them. 


6. The improvement of methods of 
judicial selection. 

In addition, there is a discussion 
of two other matters with which the 
Section has been concerned for many 
years: The study of the administra- 
tion of justice in metropolitan trial 
courts and the improvement of traf- 
fic and justice of the peace courts. 
The handbook has three extremely 
useful features. Where legislation 
is recommended model drafts of 
legislation are included. The hand- 
book also indicates, for most of the 


Chairman, Section of Bar Activities 


subjects covered, the present status 
in each state of the reform urged. 
Finally, there are careful biblio- 
graphies of recent literature.: Thus, 
a state or local bar association presi- 
dent or committee chairman has, in 
the handbook, material to start his 
program, with the necessity for re- 
search only on aspects of the prob- 
lems peculiar to his own jurisdiction. 

A final feature of the handbook 
will be of interest to all bar associa- 
tion officers concerned with printing, 
because it is a model of good con- 
servative typography, a virtue which 
not many bar publications have. 
Further information and copies of 
the handbook may be secured from 
the secretary of the Section, Leland 
L. Tolman, Room 207, United States 
Supreme Court Building, Washing- 
ton, D. C. 


® In November The Association of 
the Bar of the City of New York 
inaugurated its weekly program 
called “On Trial”. The program is 
broadcast over the television net- 
works of the American Broadcasting 
Company, and also by radio. Six 
months’ experience has developed 
the following interesting facts about 
the program, which is presently be- 
ing carried by 158 stations on the 
radio network and five television 
stations: New York, Washington, 
Baltimore, New Orleans and Fort 
Worth. The last two stations carry 
the program by video-recording. The 
television program has been rated in 
New York City during the past 
three months as follows: January, 
6.0; February, 4.0; March 4.3 and 
April 5.0, which indicates that the 
audience for the program is upward 
of 25,000 television sets; radio lis- 


teners total well over 1,000,000. In 
May the program will be moved to a 
new time, on television 8:00 to 8:30 
P. M., E.D.S.T.; on radio 10:00 to 10:30 


P.M., E.D.S.T., SO aS to make it avail- -° 


able to the full television network of 
some thirty stations. Subjects cov- 
ered by the program included: wire 
tapping, federal rent control, mili- 
tary aid to China, reform of divorce 
laws, elimination of United Nations 
veto, abolition of the Un-American 
Activities Committee, health insur- 
ance, repeal of the Taft-Hartley Act, 
military justice reform, compulsory 
treatment of alcoholics and stand- 
ards for congressional investigations. 
The program is essentially a discus- 
sion program but the form is that 
of a “trial” with an expert witness on 
each side of the question, repre- 
sented by a lawyer. It is thought this 
form permits the lawyers partici- 
pating to sharpen the issues debated 
and to guide the experts in the most 
effective presentation of their op- 
posing viewpoints. Further informa- 
tion on the program may be secured 
from Garrard W. Glenn, 25 Broad- 
way, New York 4, New York. 


® In April the New York County 
Lawyers Association and the New 
York Academy of Medicine spon- 
sored a conference on “Law, Medi- 
cine and the Unstable Family”. The 
conference committee was under the 
direction of Dr. Herbert B. Wilcox, 
Jr., of the Academy. William N. 
Wherry, represented the County 
Lawyers Association. This impor- 
tant conference is one of a number 
of similar cooperative programs be- 
tween lawyers and doctors which 
have been held recently by bar as- 
sociations. A panel discussion on 
“The Physician and Lawyer in 
Court” was held in connection with 
the state-wide meeting of the Colo- 
rado Medical Society in cooperation 
with the Colorado Bar Association, 
and The Association of the Bar of the 
City of New York and the New York 
County Medical Society recently 
sponsored a symposium on socialized 
medicine. The Academy of Medi- 
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Bar Activities 


cine and the association also collabo- 
rated in presenting to the New York 
legislature a model bill to provide 
for the rehabilitation of alcoholics. 


® The Junior Bar Section of the 
State Bar of Michigan has been 
granted $750 toward the publication 
of a court procedure handbook. The 
publication will give a complete dis- 
cussion of the jurisdiction, location 
and procedural steps to be taken in 
all state courts and before state ad- 
ministrative boards and commis- 
sions. Other activities of the Section 
are a_ speakers’ bureau, the en- 
couragement of post-admission legal 
education, and a series of conferences 
at law schools for the purpose of 
bringing recent graduates before the 
students to give them the benefit of 
their experience in problems facing 
the young lawyer. The Section also 
sponsors a number of radio programs 
over local stations throughout the 
state. Further information on these 
activities may be secured from Mil- 
ton E. Bachmann, Executive Secre- 
tary, Olds Tower, Lansing 8. 


® At its annual meeting, the New 
York State Bar Association inaug- 
urated its newly organized Section 
on Anti-Trust Law, under the chair- 
manship of Charles Wesley Dunn, 
who made a notable record in organ- 
izing the Association’s popular Sec- 
tion on Food, Drug and Cosmetics 
Law. At the first meeting of the 
Section over 350 lawyers were pres- 
ent. The morning was devoted to a 
discussion on the Delivered Price 
Law and the afternoon session was 
opened with an address by Attorney 
General Tom C. Clark, who analyzed 
the economic and moral basis for 
Anti-Trust Laws. 

Chief Justice Arthur T. Vander- 
bilt, of New Jersey, spoke before the 
Judicial Section and pointed out that 
in four months, during which the 
new judicial system in New Jersey 
has been in effect, 51 per cent more 
cases were disposed of in trial courts 
than under the old system and 78 
per cent more appeals were handled 
in the appellate courts. At the Bank- 
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ing Law Section Meeting, Eustace 
Seligman, in an address entitled 
“State Against Private Legal Aid”, 
discussed the implications of the 
Rushcliffe Report and came to the 
conclusion that the future develop- 
ment of legal aid in the United 
States is faced with four alternatives: 

First, the present inadequate sys- 


tem can be continued. This clearly 
should not be the answer. 

Second, very substantial additional 
private funds can be raised so as to 
increase the number and activities of 
legal aid societies so that they will 
give adequate coverage in civil and 
criminal cases throughout the country. 
This solution does not seem feasible; 
our high income and estate tax rates 
are gradually reducing the flow of con- 
tributions to all charitable institutions. 


Third, the system of public at- 
torneys in criminal and civil cases can 
be adopted. 


Fourth, the Rushcliffe proposal can 
be adopted. 

Mr. Seligman’s address is of par- 
ticular significance in view of the 
recent discussion of the English 
Legal Aid and Advice Bill in various 
bar journals. (See Reginald Heber 
Smith's article entitled “The English 
Legal Assistance Plan: Its Signifi- 
cance for American Legal Institu- 
tions”’, in this issue at page 453.) 


Neil G. Harrison, of Binghamton 
was elected President. He is a Past 
President of the Broome County Bar 
and of the Federation of Bar Asso- 
ciations of the Sixth Judicial Dis- 
trict. He previously served on the 
Executive Committee of the State 
Association and as Chairman of the 
Grievance Committee. He is pres- 
ently a trustee of Albany Law School. 
Chester Wood, of Albany, who has 
served so effectively as Secretary for 
the past three years, was re-elected 
and Robert C. Poskanzer, of Albany, 
was re-elected Treasurer. The ap- 
pointment of John E. Berry as Ex- 
ecutive Assistant was announced. 
Mr. Berry, a graduate of Syracuse 
University and Cornell Law School, 
will serve as a liaison for the Asso- 
ciation between bar federations and 
local associations. For further in- 
formation on the New York state 
program, write to John E. Berry, 90 
State Street, Albany, New York. 


® The Special Committees of the 
Board of Directors of the Bar Asso- 
ciation of the District of Columbia 
on Legal Reference and Public Re- 
lations have issued an exceptionally 
valuable report which recommends 
to that association the appointment 
of a lawyer as full-time executive 
secretary, the establishment of a legal 
reference service and the establish- 
ment of a Special Committee on 
Public Relations, which will be au- 
thorized to spend not in excess of 
$2500 during the next year for insti- 
tutional advertising. In connection 
with the committee’s recommenda- 
tion of the appointment of an execu- 
tive secretary, the following outline 
of the work to be assigned to him 
will be of assistance to Associations 
considering the employment of a 
full-time secretary: 


1. He would perform, on behalf of 
the President of the Association, many 
of the time-consuming routine duties 
of that office. 


2. He would attend meetings of com- 
mittees of the Association when re- 
quested, assist them in research work, 
and see to it that committees of a new 
administration could have the bene- 
fit of the work previously performed 
by similar committees of an old ad- 
ministration. Important continuity 
would thus be attained in the As- 
sociation’s activities. 


3. He would follow, on behalf of the 
Association, the progress of all pro- 
posed legislation in which the Asso- 
ciation is interested, and would as- 
sist the elected officials of the Associa- 
tion and the Committee of Nine in 
appearances before congressional com- 
mittees. 


4. He would act as liaison official 
for the Association with the office of 
the Attorney General, with perma- 
nent staffs of other bar associations, 
other professional and civic groups, 
and with the municipal government. 


5. He would be in charge of the 
“legal reference” program of the As- 
sociation. 


6. He would have general charge of 
the Association's public relations pro- 
gram. 


Further information on the report 
may be secured from James J. Hay- 
den, 1331 G Street, N. W., Washing- 
ton, D. C. 
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Views of Our Readers 








} 300 words will be most suitable. 


® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Professor Chafee Replies 
| to President Holman 


® Mr. Moses Moskowitz has an ar- 
ticle in your April issue answering 
some of the objections to the draft 
Covenant of Human Rights made 
by President Holman last November. 
Ever since the Covenant began to be 
discussed in the JOURNAL about a 
year ago, all the opinions have been 
hostile to the Covenant until this 
article by Mr. Moskowitz. He has 
performed a much-needed service to 
your readers by letting them know, 
for the first time, that there is some- 
thing to be said on the other side. 
The fact that he is not a lawyer is an 
added reason for courteous appre- 
ciation from the American Bar As- 
sociation, its officers and JOURNAL, of 
his service in enlightening all its 
members by what seems to me a fair 
and thoughtful discussion of the 
difficult legal problems involved in 
drafting the Covenant. His article 
is notable for its calmness and re- 
straint—qualities which have not al- 
ways been shown by the writers in 
your JouRNAL who have opposed 
the Covenant. 

Consequently, as a member of the 
American Bar Association, I very 
much regret that, in the comments 
on Mr. Moskowitz’s article by Presi- 
dent Holman in the same April issue, 
Mr. Holman’s final paragraph (page 
362) contains a personal attack on 
Mr. Moskowitz, accusing him of be- 
ing “unfamiliar with or not in sym- 


pathy with the basic principles of 
our form of government’, and so on 
in the same vein. 

Two thorough rereadings of Mr. 
Moskowitz’s article do not disclose 
to me a single sentence justifying the 
personal observations in Mr. Hol- 
man’s final paragraph. 

Mr. Moskowitz is the executive 
officer of an organization headed by 
Judge Proskauer, with Governor 
Lehman one of its directors. It is 
hard for me to understand how these 
two men would engage for important 
werk anybody who, as Mr. Holman 
charges, was “completely out of sym- 
pathy with the important and cher- 
ished features of our own system of 
government”. 

The only possible conclusion I can 
reach is that the sole basis for ques- 
tioning the American principles of 
Mr. Moskowitz is that Mr. Moskow- 
itz disagrees with Mr. Holman. 

I shall be very glad if, by printing 
this letter, you enable me to express 
in your pages the appreciation which 
Mr. Moskowitz’s article amply de- 
serves. 

ZECHARIAH CHAFEE, JR. 
Cambridge, Massachusetts 


The Association's President 
Meets the Press 


® What does the President of the 
Association do when he isn’t pre- 
siding? That is a natural question, 
the answer to which 


is well illus- 


trated by a narrative of President 


Holman’s visit to Los Angeles early 
in the year. A mass of correspond- 
ence awaited his arrival. Sequestered 
in an office provided by a member 
of the House of Delegates, the Pre:- 
ident went to work at his task, much 
as he would have in his own busy 
office—that is, when he used to be 
there. A speech to work into final 
form, greetings by the Mayor, and 
presiding judge and justices of the 
state and federal courts, followed 
by a press conference. 

The top reporters of the press 
were there, curious to query a law- 
yer, now President of the largest 
organized Bar in the world, anxious 
to see how he would respond to pene- 
trating questions. They had their 
answers, readily and with a frank- 
ness which surprised, yet pleased 
them. 

“Americans suckers for 
one headline, 
then quoted the words of Holman. 


are 
slogans,” screamed 

“We Americans are, adolescent 
and emotional and have such a kind- 
ly disposition toward all things that 
we act on slogans, with little thought 
about basic principles of govern- 
ment. Americans must choose _be- 
tween a paternalistic social security 
for the small per cent of people who 
need such aid and with it the sur- 
render of freedom to the central 
government of the people’s liberties. 
The other choice is that of the path 
of initiative and freedom which has 
been America’s chief contribution 
to the world. 
are masters of the 
slogan theory. When they want to 
put something over, they sell it by 
working on people’s emotions with 
a catch phrase. Then we follow these 
banners without thinking what they 
mean and little of the principles 
involved,” continued Holman. 

A reporter nodded his head in 
acquiescence, then asked for ex- 
amples in history. “Fifty-four forty 
or fight,” “Make the World Safe for 
Democracy,” “The Four Freedoms,” 
replied Holman. 


“Politicians 


“Will your speech deal with this 
subject?” queried the reporter. “No”, 
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said Holman, “but I am making a 
speech next month before the Ameri- 
can Bankers Association and I will 
go into the subject thoroughly at 
that time.” 

“Why do you call the Four Free- 
doms merely a slogan?” shot another 
reporter. 

“They are more than a slogan,” 
said the unperturbed and confident 
Holman, “this phrase was the big- 
gest intellectual fraud ever put over. 

“Why, look at the elephant in the 
zoo, he has all the four freedoms to 
his heart’s content. He is fed regular- 
ly, and has freedom from want. His 
enemies are all separately caged, 
and he has freedom from fear. He has 
freedom of speech, and he can trum- 
pet all he wants. And this elephant 
has freedom of belief; he can think 
anything he likes to. But this ele- 
phant lacks the most important free- 
dom of all, freedom of movement— 
freedom to do what he wants— 
liberty. 

“Plans for world government must 
be carefully*scrutinized,” continued 
Holman. He severely criticized the 
plan advanced by Chancellor Robert 
Hutchins of the University of Chi- 
cago, because that plan merges the 
executive and judicial functions of 
government, which would be con- 
trary to our very constitutional 
theory and would, as in the time of 
Henry III, make the judicial func- 
tion of government utterly depend- 
ent upon the executive power. 

“What 
and legal aid?’ asked another re- 


about socialized medical 
porter. 

Holman replied that these were 
dangers equally as great as_ those 
involved in the tendency toward the 
federalization of education. “Once 
the people surrender their powers 
and rights to a centralized govern- 
ment, they do not regain them easi- 
ly. There is already talk of socializ- 
ing the legal profession in England. 
This will mean that lawyers will 
lose their power to freely express 
themselves. Under this system any 
lawyer who attacked a law spon- 
sored by the party in power would be 
subjected to discipline,” said Hol- 
man. 
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Going back to the subject of 
slogans, Holman stated that it is 
now the tendency of many Americans 
to classify all things as either liberal 
or conservative, and this without 
a true understanding of the mean- 
ing of the words. ‘““What’s a liberal?” 
Holman asked. “Why, they who call 
themselves liberals today are those 
who believe in more government, 
more restrictions and more statism.” 

The press conference ended. A re- 
ception by the representatives of the 
bar associations in metropolitan 
Los Angeles preceded the monthly 
luncheon meeting of the Los Angeles 
Bar Association. There Mr. Holman 
addressed a capacity crowd upon the 
subject of “Our American Heritage”, 
which has been reprinted elsewhere. 

This was a portion of the day of 
President Holman in Los Angeles 
on January 12, and he left to address 
the San Francisco Bar Association 
on the next day. 

We are altogether too unaware 
of the demands made upon the Pres- 
ident of our Association. It is he 
who typifies to the American people 
the crystallized thought of lawyers. 
It is his task to speak to thousands 
for all of us, and vigorously and 
clearly to express our thoughts to 
the eyes and ears of our fellow Amer- 
icans with all of the certainty that is 
within us. 

“For if the trumpet give an un- 
certain sound, who shall prepare 
himself to the battle?” 


James C. SHEPPARD 
Los Angeles, California 


Proposes a Clerkship 
for New Lawyers 


* In various issues of our JOURNAL, 
of which I am a subscriber, plans 
for the establishment of a system 
whereby newly-admitted members of 
the Bar can serve their clerkship in 
a law firm have been noted with 
interest and admiration. 

Such a system is sorely needed in 
every state that does not already 
have it. Maryland does not have 
such a system and I would venture to 
say that the majority of our states 
have no such system. 

Such a 


system is an excellent 


method to give the very highest type 
lawyers to our country in the coming 


generation, which lawyers are more | 


needed than in any other generation 
due to the greater complexity of the 








law as a result of more numerous | 


governmental agencies and 


regulations, decisions and their con. | 


stant changes. 
If there is some way to dissemin- 


ate and execute the details of the |) . 


said system through your American | 
Bar Association representative in | 


each state that does not have the 
theory of your system in operation, 
then I suggest that the way be 
adopted by the American Bar As- 
sociation as soon as feasible. 

The older and established mem- 
bers of the Bar in many instances 
have good intentions to assist the 
newly admitted members of the Bar 
in a clerkship but they are usually 
so busy and burdened that they con- 
tinue to postpone adopting any 
positive plan or system. 

The value of such a plan was 
illustrated by the late Justice Oliver 
Wendell Holmes. As you know, he 
had a plan whereby he chose a new- 
ly admitted member of the Bar and 
the latter served his clerkship with 
the eminent jurist for a limited time 
after which time another young 
lawyer was chosen. His plan gave 
our country many brilliant and high- 
ly capable members of the Bar. 


PHILIP L, PANZARELLA 
Baltimore, Maryland 


Praises Mr. Cooper 
on Patent Law 


#" The article by Mr. Drury Cooper 
on patent law in the April JOURNAL 
is a very timely and, in some respects, 
a rather courageous one. In effect, it 
tells the members of the Bar that 
patents have very little value since 
many of the federal judges are ex- 
tremely hostile to patents, and act 
under what amounts to a directive 
from the Supreme Court to invali- 
date them wherever any excuse for 
doing so can be found. Since the 
present Supreme Court has been 
busy throughout its tenure of office 
in establishing new excuses, the 
lower courts have little difficulty in 
finding them. 
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Justice Jackson recently said in a 
dissenting opinion that the only 


patents that were valid were those 
| that the Supreme Court could not 


' 
i 
| 


get its hands on. A rather hearten- 
ing aspect of this situation is that 


'so many of the federal judges, in- 


cluding some of the Supreme Court 
judges, were very competent law- 
vers before they went on the bench 


established law which protects them 
against radicalism. 

rhe patent system is solidly based 
on a constitutional provision and 
the constitutionality of any patent 
statute has not been disputed for 
seventy-five years. The legislative 
branch of our Government, as 
authorized by the Constitution, en- 
acted the patent statutes found in 
35 U.S.C. and established the Patent 
Office. The administrative 
of Government 
under these statutes to issue patents 


and does issue them currently at the 


branch 


the is authorized 


rate of about forty thousand a year. 
The Supreme Court, in its zeal to 
promote its theories of government, 
supported, in some measure by the 
judges of the lower courts, invali- 
dates these patents as fast as it can 
its hands on them. This is all 
done by the Government of the 
United States which, by R.S. 4886, 
35 U.S.C. 31, holds out a promise of 


get 


reward for initiative and_ effort 
which every patent lawyer knows 
the courts will not honor, which 


makes, in my opinion, the whole 
patent system a of 
racket. 

The 
States 


sort colossal 
the United 
the 
Government to make this promise 


Government of 


allows one branch of 
and to collect very substantial fees 
in connection therewith, and then 
another branch of the same govern- 
ment rescinds the bargain made by 
the Patent Office, keeps the money 
paid it as a consideration and keeps 
complete knowledge of the invention 
which was the major consideration 
of the bargain. Only under a gov- 
ernment based on the theory that no 
property should be privately owned, 
and the State is supreme, could 
such a situation be tolerated. 


Mr. Cooper is to be commended 
for bringing this matter into the 
open and, coming as it does from a 
leader of the Bar, this article should 
be given careful consideration by the 
Bar as it is a striking indication of 
the direction in which we have al- 
ready moved too far and the direc- 
tion in which we are still moving, 
which is toward a totalitarian state. 
The forces that push us in this direc- 
tion move deviously and by indirec- 
the the 
United States do not move willingly 


tion because people of 
in that direction, but their power 
and effect are well shown by what 
they have already done to the patent 
system. 

Forp W. Harris 
Los Angeles, California 


An Exception to the Rule 
in Patent Cases 


® Relative to Mr. Cooper's excel- 
lent article on “Patent Law” in the 
April issue of the JourNAL (35 A.B. 
A.J. 306, 308), wherein he states ‘‘al- 
most every patent now coming to the 
Supreme Court, . . . [is] now declared 
to be invalid ....” As a lecturer in 
Patent Law at the Indiana Univer- 
sity Law School, Indianapolis Di- 
vision, I made the same assertion 
only last February, dating the condi- 


tion from 1932. 


I supported this assertion by quot- 
ing Justice Jackson, Borg-Warner 
Corporation v. Goodwin 80 U.S.P.Q. 
32, 36, wherein he stated “the only 
patent that is valid is one which this 
Court has not been able to get its 
hands on”. 


Then embarrassment the 
next week I had to tell the class that 
as usual there is always an exception 


to my 


to any rule and cited the then current 
Supreme Court case of Graver Tank 
and Manufacturing Company, Inc. 
v. Linde Air Products Company, 336 
U. §. 271, 80 U.S.P.Q. 451, wherein 
patent held 
valid and infringed. 


certain claims were 


I think Mr. Cooper’s article in 
substance can well be summarized 
in the language used by Circuit 


Views of Our Readers 


Judge Frank in Picard v. United 
Aircraft Corporation, 128 F. (2d) 
632, 643, wherein he stated “we 
should not throw out the baby with 
the bath water”. 

ELMER L. GOLDSMITH 
Indianapolis, Indiana 


A Japanese Judge Writes 
to an American Judge 


{| Addressed to Judge Robert N. Wil- 
kin, of the United States District 
Court for the Northern District of 
Ohio, Eastern Division; a member of 
the Board of Editors.| 


® I have a honor to write a letter 
to you for the first time. 


I am serving as a judge for more 
than ten years and now assigned to 
the Liaison Office of Tokyo District 
Court. 


One day soon after the surrender 
of our country I found in our court 
liberary [sic] “The Spirit of The 
Legal Profession”, written by you. I 
read it over again and was deeply 
impressed. I knew your name first 
at that occasion, and was afterwards 
informed of your distinguished 
career and your recent famous work, 
“Life of Cicero”, through the Ameri- 
can Bar Association JOURNALS which 
I can sometimes borrow from an 
\merican lawyer here. 

\t present we, the Japanese judges, 
are making efforts to set up the in- 
dependent and democratic court 
under the help and guidance of 
American Authorities. Accordingly 
we all have a keen desire to get the 
knowledge of laws, courts and ju- 
dicial administration in your coun- 
try. 

I shall be very glad if I can make 
your further acquaintance and get 
many instructions from you for my 
study of Anglo-American law. 

Now we are enjoying pleasant 
spring time, though still under the 
hardship of every day life. I heartily 
wish you much happiness and the 
prosperity of your country. 

SHIGEYOSHI TANIGUCHI 


Tokyo, Japan 
Liaison Office, Tokyo District Court 
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The English Legal Assistance Plan 


(Continued from page 456) 
about the line drawn by our legal aid 
societies in our large cities in deter- 
mining who is entitled to gratuitous 
legal aid. 

In the class with incomes from 
$2,000 to $2,999 there were about 
35,000,000 people. 

Statistical exactness is unimportant. 
It is self-evident that the English 
plan is an ambitious one and reflects 
a genuine desire to give assistance 
either gratis or at low cost to all who 
may need it. 


8. LEGAL ASSISTANCE: CONTRIBUTIONS 

BY THOSE SERVED. 

Those served by the plan are no 
longer to be caller “poor”; instead 
they are known as “assisted persons”. 

Ihe contribution which such a 
person may be called on to make is 
best understood by a concrete illus- 
tration. 

Let us assume a married man with 
a disposable income of $1,232. This 
means his income after taxes and, 
in certain cases, after deducting rents, 
disability pensions and an allowance 
in respect cl each child, if any. He is 
entitled to a further deduction of 
$208 for his wife. That gives us a 
“final disposable income” of $1,024. 

A person with a final disposable 
income of $624 or less pays nothing. 

An assisted person is liable to pay 
50 per cent of the excess of his final 
disposable income over $624. 

In the case we started with, the 


‘excess is $400 ($1,024 minus $624) ; 


50 per cent of that is $200. In addi- 
tion, contributions will be made out 
of capital, if any. The expression 
“capital”, however, does not include 
household furniture, tools of trade, 
or an occupied house; nor does it 
include the subject matter of the 
litigation. Assisted persons may be 
required to contribute all capital (as 
thus defined) in excess of $300 if 
single, or $600 if married. 

I will not cumber this article with 
elaborate computations as to con- 
tributions from capital assets. If the 
English experience proves to be 
roughly comparable to our legal aid 
experience in the United States, it 
will turn out that figures as to income 
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will be controlling nine times out of 
ten. 

It is obvious that the contributions 
by persons served, while they will 
never be large, can amount to much 
more than token payments. 


9. LEGAL AssISTANCE: REMUNERATION 
TO LAWYERS. 


The English plan for remunera- 
tion to lawyers is based on a factual 
situation and a principle neither of 
which obtains in the United States. 


» 46 


Solicitors’ “fees” (“costs” in Eng- 
land) are fixed by law—apparently 
by multitudinous statutes. Barristers’ 
“fees” are not prescribed by statute, 
but as against a losing party in litiga- 
tion the amount to be paid towards 
the winner’s barrister’s “fee” is fixed 
in each case by a court official called 
the Taxing Master. That factual 
situation does not exist with us. 

The principle in the English ad- 
ministration of justice is that the 
losing party shall reimburse the win- 
ning party for all his reasonable and 
normal costs including the “fees” of 
his solicitor and barrister. With us 
the principle of general application 
is that each litigant pays his own 
attorney out of his own pocket. 

As “fees” are thus fixed in Eng- 
land, the Rushcliffe plan at this point 
has easy going. 

It provides that in cases in the 
Supreme Court barristers and solic- 
itors shall receive 85 per cent of the 
normal or standard “fees”. 

For cases in the county courts the 
solicitors will receive full fees. 

At this point we can define more 
precisely what the contribution by 
the Government will be. 

We have already seen that the 
assisted person may himself be liable 
te pay a not unsubstantial sum de- 
pending on his means. We have 
pointed out that the loser must pay 
the winning party for all his ex- 
penses. The solicitor will be. paid 
from these sources before the Gov- 
ernment is called upon at all. 


But if those two sources prove 
inadequate, then the Government 
must make up the shortage. 


What the cost to the Government 





will actually be can be known only 
after experience. The Government's 
own estimate is $8,000,000 per year 
but it says this figure is ‘necessarily 
conjectural”. 

A great deal will depend upon 
how the responsible committees of 
lawyers determine whether the ap- 
plicant has reasonable grounds for 
bringing or defending an action. 

The experience of legal aid offices 
in the United States has been that 
as to cases which they could not 
settle and decided to bring to trial, 
they have won in an overwhelming 
majority of instances. 

Apart from “fees” in litigation, the 
Government will pay solicitors and 
barristers for their administrative 
work on area and local committees. 


10. LEGAL ASSISTANCE: REASONABLE 
GROUNDS FOR SUING. 


The applicant for aid must not 
only satisfy a “means test’’ which, as 
we have seen, is not administered by 
the profession; he must also show 
reasonable grounds for believing 
that he has a legal case or a legal 
defense. At this point, the legal pro- 
fession takes hold and _ becomes 
responsible. 

The profession will administer the 
plan through twelve area committees. 
Each area committee will consist of 
four barristers and twelve solicitors. 

Each area committee will appoint 
local committees. A local committee 
will consist of five solicitors (with 
three constituting a quorum). Bar- 
risters may serve on local committees. 

The local committee decides 
whether the applicant's case or de- 
fense is sufficiently meritorious to 
give him a “Civil Aid Certificate” 
which entitles him to the benefits 
of the plan. 

“In granting or denying applica- 
tions the local committee has a sub- 
stantial margin of discretion. It is 
not compelled to grant the applica- 
tion even if there seems to be a legal 
case; the committee can decide that 
it is not a case that is entitled to be 
litigated at public expense. 

It is at this point in the procedure 
where the “headaches” occur. This is 
inevitable and no plan has ever 
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devised any fool-proof procedure or 
any series of infallible tests. The 
saving grace is that in actual opera- 
tion the decisions to be made case 
by case are much clearer than in 
theory would seem possible. With 
experience the lawyer-administrator 
acquires a “feel” of the matter so 
that his judgment is almost intuitive. 

An aggrieved applicant can appeal 
from the local committee to the area 
committee, 


11. ADVICE. 

Advice, as it has been narrowly 
defined, is to be given in offices called 
Legal Advice Centres. They will be 
located and set up as determined by 
the area committees. 

In the offices will be solicitors on 
a full-time or part-time basis (de- 
pending on the volume of work). 
They will be employed and paid 
salaries by the Law Society. 

Advice will be given orally, The 
offices will be open mornings and 
afternoons and, if necessary, in the 
evenings. 

Persons seeking advice will not be 
subject to any “means test”. Each 
person will be expected to pay 50 
each interview 
solicitor may waive that. 

If the lawyer at the Legal Advice 
Centre believes the applicant can 
afford to consult a solicitor in the 


cents for but the 


usual way,-he will give him no advice 
except just that. 


12. THe Ciient-LAwyER RELATION- 
SHIP. 

English barristers and _ solicitors 
will not be regimented and dra- 
gooned to serve on panels under the 
plan. They are free to enroll or stay 
out. 

If they enroll, they are expected 
to accept cases “as they come”. This 
is also the rule under lawyer refer- 
ence plans in the United States. 
While they cannot “pick and choose,” 
they can be excused for valid reason 
and a valid reason can be overwork. 

The client, who has qualified, can 
select any solicitor on the panel. 

To quote Mr. Lund: 

It is certainly intended to interfere 
as little as is really possible with the 
normal relations which exist between 


client, solicitor and counsel. 
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13. FINANCIAL PROVISIONS. Ber 
Each year the Lord Chancellor 
will make a grant of a lump sum to 
the Law Society which will be kept 
separately as the Legal Aid Fund. 
Into the fund will go all contribu 
tions of assisted persons, all “costs” 
received in behalf of assisted persons, 
and the nominal fees paid for advice. | ‘ 7 ‘ 
RBscied*** erree . | To Save Your Time In Grasping 
As everything must go into this 
fund, barristers and solicitors will FEDERAL AGENCY LAW 
be paid what they are entitled to |  Qut of the scores of rulings, 
ceive 1 ae ae directives, orders which pour 
receive out of this fund by the Law Beer nw he 
Society. week, Law Week’s editors 
carefully select for you those 
14. THe Lorp CHANCELLOR AND His | Of vital, legal interest—con- 
; we Ly: dense them to save your time, 
ApvisoRY COMMITTEE. headnote them for quick refer- 
' ——— : . ence—speed them to you in 
In supreme charge of the plan is time to prevent oversights. 
the Lord Chancellor who is the —e . 
cian Miia one ao gl, Write Dept. W 
executive read of the whole admin- UNITED STATES LAW WEEK 
istration of justice in England and 
who appoints all judges. 
We have no comparable officer in 
the United States. The nearest anal- 
VERNON FAXON 
Examiner of Questioned Documents 
(Handwriting Expert) 
Suite 1408 + 134 North La Salle Street * Telephone CE ntral 6-1050 + Chicago 2, Ill. 
Opinions rendered re: Handwriting, typewriting, erasures, interlineations, substitufions 
on wills, deeds, contracts, books of account, and all kinds of documents. 
JOSEPH THOLL 
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The English Legal Assistance Plan 


ogy is probably that of the Chief 
Justice of the Supreme Court of New 
Jersey under its new constitution. 
He is the executive head of all courts 
but does not appoint judges. 

There will be an Advisory Com- 
mittee, to be appointed by the Lord 
Chancellor, and it is expected that 
a majority of its members will be 
laymen. Apparently their primary 
function is to keep an eye out to see 
that those who need legal aid really 
get it. 


15. SUMMARY. 

The foregoing does not purport to 
be a complete resumé of the English 
plan. It leaves out of account, for 
example, special provisions as to 
divorce cases which are so numerous 
that some will have to be handled 
by specialists on a “mass-production” 
basis. Also I have omitted references 
to assistance to troops on overseas 
duty and to certain extensions of the 
existing provisions for assistance in 
criminal cases. 

As the Act itself is twenty-one 
pages in length and the official 
summary covers eleven pages, it has 
seemed to me that the space at my 
disposal would best be devoted to 
the salient features of the English 
plan and especially to those aspects 
which have relevance to the similar 
problems we are facing in our own 
country, 

It is obvious that the plan could 
not be transported bodily to the 
United States. We will be wise to do 
as the English have done and build 
on the foundations of what has 
already proved good in our own legal 
institutions including our legal aid 
organizations. 

The need in the United States is 
as great as in England and because 
the demand is moral in character, 
it must be met in one way or another. 
It is earnestly to be hoped that our 
bar associations will accept the 
challenge and, emulating the Law 
Society, work out a plan that they 
believe will accord with the public 
welfare. 

Judge Albert Conway, of the New 
York Court of Appeals, in his ad- 
dress at the annual meeting of the 
New York State Bar Association on 
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January 25, 1947, spoke of the 
“hundred million or more” people 
in our country who do not find any 
simple or easy access to lawyers’ 
services. Then, turning his attention 
to the English plan, which we have 
been considering, he said: 
Sometimes we see things more clear- 
ly by lifting our eyes from our sur- 
roundings and viewing what is occur- 
ring elsewhere. In England a committee 
consisting of leaders of the bar and in 
social reform headed by Lord Rush- 
cliffe was appointed in London on 
May 25, 1944, curiously enough when 
the war was at its height, “to inquire 
what facilities at present exist in Eng- 
land and Wales for giving legal advice 
and assistant to Poor Persons, and to 
make such recommendations as appear 
to be desirable for the purpose of se- 
curing that Poor Persons in need of 
legal advice may have such facilities 
at their disposal . . . .” In May of 

1945, one year later, there was made 

the so-called Rushcliffe Report, by the 

Committee, to the Lord High Chan- 

cellor and by him presented to Parlia- 

ment. I recommended most earnestly 

a reading of it and of the recommenda- 

tions contained therein. 

One major section of the Survey 
of the Legal Profession, now under 
way, is devoted to availability of 
lawyers’ services. The Survey will 
study legal aid, public defenders, 
lawyer reference plans, the Philadel- 
phia Neighborhood Law Office Plan, 
legal service offices for persons of 
moderate means and all related 
subjects. 

It is to be hoped that the Survey 
reports will give the bar associations 
reliable factual material which will 
enable them to act in order to insure 
a more equal administration of jus- 
tice in America, 

[Copyright 1949 by Reginald Heber 

Smith] 
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Continued from page 472) 

i be constitutional to try to prevent 
the basic economic changes by zon- 
ing against them? For instance, if 
the basic development of a city 
fairly means that an old and some- 
what run-down residence district be 
taken over for much needed _ busi- 
ness purposes, adjoining an un- 


doubted and expanding business 


section that is. well 


could _ this 


established, 
justly be opposed 
through zoning districts on a dif- 
ferent basis? No; this would not be 





in the public interest, hence it would 
not meet the test of the public 
welfare and would not come under 
the police power at all. Quite 
rightly, the police power has never 
held prevent 


economic changes of a basic kind. 


been absolutely to 


(Continued from page 464) 

day to this a model for all similar 
sections in the constitutions of every 
state of the Union. The author of 
this document was George Mason, 
but James Madison, later to become 
known as the “Father of the Con- 
stitution of the United States’, was 
responsible for the phraseology of 
that provision which declared free 
dom of conscience to be a natural 
right and not merely an object of 
toleration. The Virginia declaration 
states that “all men are by nature 
equally free and independent, and 
have certain inherent rights of which 
when state of 
society, they cannot by any compact 


they enter into a 





ments 


2732 











their 
namely, the enjoyment of life and 


deprive or divest posterity, 
liberty, with the means of acquiring 
and possessing property, and pu 
suing and obtaining happiness and 
safety”. In his long and distinguished 
career Madison was never to lose his 
respect for these natural law prin- 
ciples. George Mason’s devotion to 
the natural law doctrine was well 
known. 

While arguing the case of Robin 
v. Hardaway, 1 Jefferson’s Va. Re 


ports 109, before the Virginia General 
Court in 1772 Mason declared: 
Now all acts of legislation apparent- 





Zoning may properly serve to reduce 


the needless waste in economic 
changes as in the case of change of 
residence to business, and it may 
be used to maintain property values 
in this sense of 
needless and _ wasteful 
change, and, in the signboard cases 
it may be used even to increase 


property values in a reasonable use 


same reasonable 


curbing 


of language where the interest of 
the whole community is served with- 
in the recognized decisions of 
courts.® It would, however, be taking 
private property without due process 
of law if the zoning ordinance 
character of 
which 
value while 
other property (at least temporarily) 
may decrease in value. These are 


changed the basic 


private property by some 


property increases in 


Aesthetics and Property Values 






attributes of individual property in 
a basic sense. The whole community 
may ultimately benefit by the 
change, though the individual owner 
may lose. Instability, wastefulness of 
change or the advantage that comes 
to all property through wise pro- 
tection and aesthetics, here the 
public welfare may be as strong 
(though perhaps without the same 
drama and emergency as in the 
health and morals cases) as in any 
other field of zoning in the public 
interest. Here both aesthetics and 
property values are justly protected 
by the police power. 





6. Thus a zoning ordinance forbidding sign- 
boards in a residential neighborhood might well 
be passed partly for the purpose of increasing 
values, since property values there would go up 
if purchasers were protected against signboards in 
the future. 


The Founding Fathers and the Natural Law 


ly contrary to natural rights and jus- 
tice are in our laws and must be in 
the nature of things, considered as 
void. The laws of nature are the laws 
of God, Whose authority can be super- 
seded by no power on earth. A legis- 
lature must not obstruct our obedience 
to Him from whose punishments they 
cannot protect us. All human constitu- 
tions which contradict His laws we are 
in conscience bound to disobey. Such 
have been the adjudications of our 
courts. [Italics supplied]. 

Mason cited both Coke’s report of 

Bonham’s Case and Calwvin’s Case in 

support of his argument. 


James Wilson Wrote 
of Natural Law as ‘‘Supreme”’ 
One who looks for the spirit behind 
the letter of the American constitu- 
tional system will find it embodied 
clearly in Mason’s argument. Know- 
ing at once the source of rights as 
well as the dangers which threatened 
them, Mason was well qualified to 
write a model bill for their protec- 
tion. It will also be observed from 
this case that American colonial 
courts in pre-revolutionary days were 
constantly hearing arguments and 
deciding cases on the natural rights 
theory projected by Coke as a basic 
principle of the common law. 
Time and space limitations force 
us to forego reviewing the natural 


law declarations of such staunch and 
learned revolutionary patriots as 
Patrick Henry, Samuel Adams, John 
Dickinson, the Carrolls, the Pinck- 
neys and many others. Of James Otis 
who sparked the Revolutionary strug- 
gle at its very outset by his courage 
and eloquence, at least this must be 
lifted from his pamphlet on the 
Rights of the British Colonies: 


To those who lay the foundation of 
government in force and mere brutal 
power, it is objected, that their system 
destroys all distinction between right 
and wrong; that it overturns all moral- 
ity ... leads directly to scepticism and 
ends in atheism. When a man’s will 
and pleasure is his only rule and 
guide what safety can there be either 
for him or against him, but in the 
point of a sword? . . . That the com- 
mon good of the people is the Su- 
preme law is of the law of nature, 
and part of that grand charter given 
to the human race (though too many 
of them are afraid to assert it) by the 
only monarch in the Universe Who 
alone has a clear and indisputable 
right to absolute power because He is 
the only one who is omniscient as well 
as omnipotent. 

Finally, there is the great James 
Wilson of Pennsylvania. Wilson was 
one of only six men who signed both 
the Declaration of Independence 
and the Constitution of the United 
States. In addition to this distinction 
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he was one of the first group of jus- 
tices appointed by President Wash 
ington to the United States Supreme 
Court. Because of this unusual con- 
tinuity of service in the development 
of American constitutionalism, Wil- 
son’s views should provide a good 
concluding summary of the political 
philosophy which flowed from the 
Declaration of Independence into the 
“Supreme Law of the Land”. Wilson 
was educated in the universities of 
Scotland, and after coming to this 
country at the age of 23 he read law 
in the office of John Dickinson in 
Philadelphia. He was active in the 
politics of Pennsylvania from the very 
beginning of his residence there and 
by the time of his service in the 
Constitutional Convention he had 
attained undisputed leadership in 
the legal profession of America. Wil- 
son’s writings and lectures are volu- 
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All of 


devotion to the principles of the 


these reveal a_ consistent 


“law of nature” as it had been un- 


derstood and developed in the Ameri- 


can tradition. In his lecture upon 


this subject he says: 

« + 5 Salt has a 
right to prescribe a law for our conduct, 
and that we are under the most per- 
fect obligation to obey that law, are 
truths established on the clearest and 
most solid principles. . . . [God] being 
infinitely and eternally happy in Him- 
self, His goodness alone could move 
Him to create us, and give us the 
means of happiness. The same princi 
ple that moved His creating moves 
His governing power. The rule of His 
government shall find to be re 
duced to this one paternal command: 
let man pursue his own perfection and 
happiness. What is the efficient 
cause of moral obligation—of the emi 
nent distinction between right 
wrong? 


our Creator supreme 


we 


and 
I give it [the question] 
this answer, the will of God. This is 
the Supreme Law. 


The law of nature is universal. 
For it is true, not only that all men 
are equally subject to the command 
of their Maker, but it is true also that 
the law of Nature having its founda- 
tion in the constitution and state of 
man, has an essential fitness for all 
mankind and binds them without 
distinction.16 


Constitutional Limitations Are Bulwark 
of Natural, God-Given Freedom 


As a Supreme Court Justice it was 
to be expected that one with such 
a philosophy would see the consti 
tutional limitations of American 
them 


selves, but as a means merely for 


government not as ends in 
the preservation of man’s natural 
God-given integrity. Questions in- 
volving “Reasonable Exercises of the 
Police Power” and substantive “Due 
Process of Law” would carry sharp 
challenges to a man like James Wil- 
son, just as the complete text of his 
brilliant lecture on the law of nature 
from which the foregoing quotations 
are taken, should carry a sharp chal- 
lenge to every American lawyer and 
judge today. Fortunately for America, 
Wilson’s generation was able to dis- 
tinguish the natural and essential 
earthly differences existing man to 
man, from the God-created and God- 
recognized equality of the whole 


human race. That generation was 
likewise able to distinguish the he 
donistic demands for human delights 
and comforts from the God-given 
right to pursue one’s “true and sub- 
stantial happiness”. These are thor- 
oughly reasonable distinctions it is 
true, but as Wilson repeatedly ac- 
knowledged, for full 
consistency in these confusing cases 
reason needs the assistance of a firm 


clarity and 


faith in the Divine order of things. 7 


The 
proceeded with such orderly preci- 
sion and logic from the American 
Revolution mark the crystallization 


codes of constitutions 


From Massachusetts to 
Georgia and from the Atlantic to 
the Alleghenies it was the will of 


of a creed. 


God in all places that underlay “the | 
Supreme law of the land”. Unless 


one understands its vitalizing reli 
gious principles our form of govern 
ment laboring with its separations, 
checks, balances, vetoes 
and judicial reviews seems ever ready 


divisions, 


to collapse under the onerous weight 


of its own retarded processes. 

Much of the current criticism and 
professional impatience with the old 
order in American constitutional gov- 
ernment is but another manifesta 
the faithlessness of ou 


materialistic times. The “advanced” 


tion of 


legal thinker is now convinced that 
“law is what the community believes 
ought to be done in order for peace 
and harmony to exist within that 
community”, In the next breath he 
will be closer to the truth when he 
that 
accordance 


“because act in 
with their beliefs no 
structure of society can long endure 


admits men 


which does not conform to the prev- 
alent belief of the community”.!* 


It is understandable that the 
Founding Fathers are now having 
difficulty in making themselves heard. 
Meanwhile, and ever more and more 
precariously, we continue to be the 
one remaining country on earth 
where the individual may protect his 
his own 
government and everybody else. 


God-given rights against 





16. 1 Wilson, Works 124-125 (Callaghan 1275). 


17. G. Merle Bergman, ‘The Communal 
cept of Law’’, 57 Yale L. Jour. 70, 71 (1947), 
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Continued from page 470) 


Damages Now Allowed 

in Judicial Separation 

Che decree of May 29, 1948, in one 
respect completes the work of the 
1945 legislators. The decree of April 
2, 1941, followed by the Statute of 
\pril 12, 1945, granted (besides the 
alimony provided in Article 301 CC) 
a right to the innocent party to claim 
damages from the guilty party, based 
on Article 1382 Civil Code, because 
of prejudice caused by the rupture 
of the marriage. In the absence of 
special circumstances, it was gener- 
ally held that these damages did not 
exist in the case of judicial separa- 
tion. But the law of May 29, 1948, 
similarly allowed damages in connec- 
tion with judicial separation, thus 
bringing about a- parallelism be- 
tween an order for divorce and one 
for judicial separation. 

In regard to family rights, the 
Liberation legislators also gave at- 
tention to the problem of legiti- 
mizing illegitimate children of a 
deceased father. 

Before 1941, 
possible if the father married the 


legitimization was 
other party to the adultery, except 
when the father already had children 
of a former marriage. The law of 
September 14, 1941, did away with 
But 
which seems to have been adopted 


this last restriction. this law 


to satisfy private interests, became 


the subject of extremely sharp 
criticism. The law was attacked as 
permitting polygamy, since in effect 
it recognized the right of a man to 
children by 
This 


therefore repealed in 1945. There- 


have legitimate two 


different women. law was 
after the restriction existing prior 


to 1941 


children of a former marriage), was 


(i.e., in case there were 


re-established as an _ obstacle to 
legitimization. 


(2) Property Rights. In this field, 


a trend toward increased socializa 
tion of property rights continues to 
evolve. Even betore the war restric 
tions were placed upon absolute 
property rights, restrictions imposed 
by court decree on the theory of the 
abuse of and 


rights, legislative 


restrictions embodied in the law 


dated June 30, 1926, concerning 
the 
Liberation, this evolution has con- 
tinued The 
principal fields in which it has ap 


commercial property. Since 


along similar lines. 


peared are legislation on _ rents, 
where rights of ownership are limited 
by increased rights of tenants; the 
statute on farm rents and comme 
cial property; the rights of com- 
panies where—following the creation 
of contracting companies—provision 
is made in the management for a 
consulting service for labor as against 
capital; and finally, nationalization, 
which constitutes the most extreme 
form of state intervention. 

On the other hand, a greater free 
dom is found in real estate transfers. 
In fact, the 16, 


1940, which required a prelfectoral 


law of November 


authorization so as to prevent cer- 


tain “undesirables” from owning 


land, has been repealed. 
LAw. 


B. PRIVATE INTERNATIONAL 


In the domain of nationality essential 


reform has occurred. In fact, the 
statute dated October 19, 1945, re 
lating to the French Nationality 


Code, has brought about improve 
ment and has ensured unity in the 
legal right to nationality‘. 

This provision tends to render 
difficult the 
French nationality, but, on the other 


more acquisition of 
hand, it improved the situation of 
the naturalized person, by making 
his status almost the same as that of 
the Frenchman born. 

C. PENAL Law. The war and the 
Occupation having brought in their 
train increase in 


an juvenile de 


French Law After the Liberation 


linquency, the importance of this 
problem has attracted the attention 
of legislators. A substantial effort in 
this field had already been made by 
1942. But 
that law had aims which were too 


CS Lad 


mls 


a decree dated July 


ambitious for the means at the dis- 


posal of the French penitentiary 
system. ‘Therefore a provision of 
February 2, 1945, was adopted, 


which, while pursuing more modest 
aims, appears more practicable and 
more readily applicable to con- 
ditions®. 

In the domain of political offenses, 
the desire to suppress collaboration 
has led to creation of a new offense 


called “le 


ale’, the penalty for which is depri- 


délit d’indignité nation- 


vation of the rights of citizenship. 

Then the advent of a period of 
reaction and forgetfulness brought 
about the famous decree of August 
16, 1947, which provides amnesty for 
those who participated in resistance 
Ox 
the 
law 
the 
per- 


against the enemy during the 


cupation or in for 


fighting 


Liberation. Furthermore, this 
made it possible to overlook 
offenses of certain categories of 
sons who were condemned for acts 


of collaboration of small conse 
quence. 
At the the 


therefore, extremely prolific legisla- 


time of Liberation, 


tive action appeared in all fields. 
However, this has not been without 


certain latent contradictions. It 


seemed at first sight as if the return 


to democratic government would 


bring greater freedom and increased 
liberalism. But economic conditions 


have socialized the law, and as a 


consequence there is a very pro- 


nounced subordination of private 
interests to the general interest. 


4. Maury 
1946. |. 514 

5. Bronchot: Statute of February 2, 1945, and the 
complementary provisions relative to 
J.C.P. 1946. 1. 522 


The Code of French Nationality, J.C.P 


uvenile de- 


nquency 


On April 25, 1949, the Special Committee on Law Lists of the American 
Bar Association issued a certificate of compliance to the Zone Law List 
Publishing Company, St. Louis 1, Missouri, for the 1949 Edition of 


the Zone Law List. 
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